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Berore THe Nattonat Lasor Reiations Boarp 
Ninth Region 
In the Matter of: 
CHavrreurs, TEAMSTERS AND HELPERS 
Locaz Union No. 175, IrerwationaL 
BrorsErHoop or TEAMSTERS, CHAUF- 


FEURS, WAREHOUSEMEN AND HELPERS 
or AMERICA 


Case No. 9-CC-133 


and 
McJunxms Corporation 


County Court Room 
County Courthouse 
Charleston, West Virginia 
Tuesday, March 11, 1958 


Pursuant to notice, the above-entitled matter came on 
for hearing, at 10:00 o’clock a.m. 


BEFORE: 


WILLIAM F. SCHARNIKOW, ESQ,, Trial Examiner. 
APPEARANCES: 

CLIFFORD L. HARDY, ESQ., 1200 Ingalls Building, 
Cincinnati, Ohio, appearing on behalf of the General 
Counsel. 

JOHN V. RAY, ESQ. Kanawha Valley Building, 
Charleston, West Virginia; and A. G. STONE, ESQ. P. 0. 
Box 1386, Charleston 25, West Virginia, appearing on be- 
half of the Charging Party. 

MARTIN C. BOWLES, ESQ. and LEONARD H. HIG- 
GINS, ESQ., of POFFENBERGER and BOWLES Cham- 
ber of Commerce Building, Charleston, West Virginia, 
appearing on behalf of the Respondent. 
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Mr. Hardy: I have a stipulation. It is stipulated by and 
between the parties that the transcript of proceedings be- 
fore the United States District Court, Second District of 
West Virginia, Case Number 2046, had on February 17, 
1958— 


Trial Examiner: February 17th? 


Mr. Hardy: February 17, 1958, shall be received in evi- 
dence in this proceeding, exclading opening statements, 
objections, arguments of counsel, colloquy between the 
bench and counsel, and between counsel, and anything else 
in the record except questions and answers as if those 
questions were put and those answers were made in this 
proceeding. 

Mr. Bowles: I have only agreed to stipulate the testi- 
mony of the witnesses which would exclude from the record 
opening statements of counsel and the findings and rulings 
of the court. 

Mr. Hardy: I agree to that. If the findings and rulings 
appear in the transcript, those are also to be excluded. 
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Trial Examiner: All right. I will take this stipulation, 
to which General Counsel and Counsel for the Respondent, 
and as to which the Charging Party has no objection at 
the present time, I take in evidence and make part of the 
present record the entire transcript of the record in the 
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District Court, action, not including the exhibits, and that 
the parties are free to make further argument with respect 
to questions of evidence raised and disposed of by the 
District Court Judge in the District Court proceedings. 
Is that right? Is that about it? 
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Mr. Bowles: Would you say that last again? 

Trial Examiner: Would you repeat that, Mr. Reporter, 
please? 

(Record read.) 

Mr. Bowles: There’s only one thing. You said you would 
admit in evidence the entire transcript. That was not the 
stipulation. It was just the transcript containing the testi- 
mony of the witnesses. 

Tria] Examiner: Very well. 

Mr. Bowles: And excluding everything else. 

Trial Examiner: Very well. That’s understood. I'll ac- 
cept the stipulation. 

Mr. Hardy: I believe for the purposes of the record that 
the reporter perhaps should mark this as General Coun- 
sel’s Exhibit Number 2, this being the transcript of the 
proceedings. 

m, the document above referred to was 


(Whereu 
marked eral Counsel’s Exhibit. No. 2 for identifica- 
tion and was received in evidence.) 
Mr. Hardy: Do you want me to call witnesses? 
Trial Examiner: You are offering General Counsel’s 
Exhibit 2 under the stipulation? 
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Mr. Hardy: Yes, sir. . 

Trial Examiner: Any objection? 

Mr. Stone: No objections on my part. 

Trial Examiner: That’s all right, Mr. Bowles? 

Mr. Bowles: Yes, sir. 

Trial Examiner: General Counsel’s Exhibit 2:is admitted 

in evidence. o% 
(Wherenn the document heretofpre marked General 
onsel’s, Exhibit No. 2 for identification was received 

in evidence.) S 
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Mr. Hardy: General Counsel offers as General Counsel’s 
Exhibit 3 the over-the-road agreement; 
(Whereupon, the document above referred to was 
ea General Counsel’s Exhibit No. 3 for identifica- 
tion. 
As General Counsel’s Exhibit 4 the local cartage agree- 
ment; 
Quer the document above referred to was 
Se eral Counsel’s Exhibit No. 4 for identifica- 
tion. 
And as General Counsel’s Exhibit 5 a letter dated Febra- 
ary 19, 1957, and signed McDonald Smith, Business Agent. 
Guhererpor the document above referred to was 
ae neral Counsel’s Exhibit No. 5 for identifica- 
tion. 
Mr. Bowles: No objection. 
Mr. Hardy : Off the record. 


Trial Examiner: All right. 
(Discussion off the record.) 
Trial Examiner: On the record. 


Mr. Hardy: General Counsel’s Exhibit Number 5 is the 
same as Petitioner’s Exhibit Number 1 on Page 18 of the 
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transcript of proceedings; General Counsel’s Exhibits 3 
and 4 are the same as Petitioner’s Exhibits Numbers 2 and 
3 on Page 20 of the transcript of the proceedings. 

Trial Examiner: That stipulation is agreeable? 

Mr. Bowles: That is agreeable. 

Trial Examiner: Any objection to the stipulation? 

Mr. Ray: No, your Honor. 

Mr. Stone: No, your Honor. 

Trial Examiner: Pll accept the stipulation. And also 
admit in evidence General Counsel’s Exhibits 3, 4 and 5. 
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(Whereupon, the doucments heretofore marked Gen- 
eral Counsel’s Exhibits Nos. 3, 4 and 5 for identifica- 
tion were received in evidence.) 


18 
PAUL RANSON 


@ witness called by and on behalf of the Charging Party, 
being first duly sworn, was examined and testified as fol- 
lows: : 


DIRECT EXAMINATION 

Q. (By Mr. Stone) Will you please state your name? A. 
Paul Ranson. 

Q. How do you spell your last name? A. R-a-n-s-o-n. 

Q. You are the same Mr. Ranson who testified in the 
hearing before the District Court involving this matter? 
A. Yes, sir. 

Q. Mr. Ranson, at that hearing before Judge Moore you 
testified that from your office window you had a clear view 
of the picket when he was out there. I will ask you, where 
did the picket customarily station himself with reference 
to the entrance to the main McJunkin warehouse used by 
motor carriers and other motor vehicle operators having 
business with McJunkin? 

Mr. Bowles: I object to that question as in the transcript 

19 


of the evidence. 


a1 


Q. Was the entrance which was ordinarily used by motor 
carriers the one which was customarily used by members 
of the public visiting the premises of McJunkin? 
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A. No, sir. 

Trial Examiner: The objection is noted. I will deal with 
it later. 

Q. (By Mr. Stone) Well, you might explain your answer 
there. A. The general public usually came in the front 
door of the warehouse, where the tracks entered the main 
entrance, and to the side of the warehouse which has steps 
going up to the doors. 

Q. V’ll ask you, Mr. Ranson, whether the picket when he 
was there displayed a sign, and, if so, what the sign said? 
A. Well, for sometime the sign said ON STRIKE, Me- 
JUNKIN CORPORATION, TEAMSTERS LOCAL 175. 


Q. Mr. Ranson, how many pickets were customarily 
there? A. After, oh, ’d say around August, the first part 
of March, ’57 usually one picket, occasionally there would 
be two there, but usually one. 

Q. Do you know of your own knowledge whether this 
one picket or these occasional two pickets were employees 
or former employees of McJunkin Corporation? A. After 
the first part of March they were not employees or former 
employees. : 


* e e * o 
33 
Trial Examiner: All right. Let me say this, that my 


rejection of Mr. Stone’s offer of proof leaves the record 
devoid of any evidence from the lips of Mr. Ranson on 
any of these questions. In other words, at the present point 
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I have no testimony or any evidence from Mr. Ranson at 
all. If that’s all that there were in the case, there is no 
question in my mind that you are relieved of the necessity 
of going forward with any testimony or any evidence to 
contradict the subject of the offer of proof made through 
Mr. Ranson. 


Now, I’m purposely being very guarded in my explana- 
tion because I don’t know what is in that record. I haven’t 
had a chance to look at the District Court record. It may 
be that in the District Court record there are some elements 
with which I am not familiar which do raise some questions 
with respect to primary picketing. But so far as the repre- 
sentations made by counsel to me are concerned, as repre- 
sentations to the contents of this District Court record, 
and so far as the offer of proof made through the question- 
ing of Mr. Ranson are concerned, I see nothing requiring 
you to go ahead to dispute anything that Mr. Ranson has 
said. 


If the Board should reverse me, find that I should have 
taken this offer of proof, I am now noting for the record 
and for the advice of the Board that upon such a reversal 
it is necessary that you be given the opportunity to intro- 
duce evidence as to any matter which the Board in dis- 
agreement with me should regard to be relevant and com- 
petent. 
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Mr. Bowles: All right, sir. 

Trial Examiner: Is that satisfactory? 

Mr. Bowles: Yes. With that explanation I will not pro- 
ceed to cross-examine this witness. 

Trial Examiner: There is nothing to cross-examine him 
on. 

Mr. Bowles: Yes. 


Trial Examiner: Yes. 
Mr. Bowles: All right. 


Tuesday, February 10, 1959 


2 
PROCEEDINGS 

Trial Examiner William F. Scharnikow: This is a hear- 
ing on remand by the National Labor Relations Board in 
the matter of Chauffeurs, Teamsters and Helpers Local 
Union Number 175, International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America 
and McJunkin Corporation, Case Number 9-CC-133. 

The Trial Examiner appearing for the National Labor 
Relations Board is William F. Scharnikow. 

May I have your appearances again for the record? 

Mr. Hardy: For General Counsel, Clifford L. Hardy, 
Cincinnati; and an additional appearance for General 
Counsel, Cassius B. Gravitt, Cincinnati. 

Mr. Ray: For the Charging Party, John V. Ray of 


Charleston, West Virginia; and A. G. Stone of Charles- 
ton, West Virginia. 


Mr. Bowles: For the Respondent, Teamsters Local Union 
Number 175, Martin C. Bowles and Leonard Higgins. 


e ° ° e e ° ° 
70 


Trial Examiner: Look, ve got picketing at McJunkin 
on and after August 5th. I take it that the object of 
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picketing in the course of a primary strike, one of the 
objects, is to induce and encourage people, employees of 
other employers who would normally cross the picket line 
in connection with the primary employer’s business, induce 
them not to cross the picket line, not to supply, not to trans- 
port, not to do whatever they would normally do in the 
course of their employment and what-not in connection 
with the primary employer’s business. 

Now, that’s so, isn’t it? 

Mr. Bowles: Well, Pll say— 

Trial Examiner: You’re not disputing that one of the 
objects of this picketing was to induce and encourage the 
employees of trucking companies, such as the trucking 
companies named in the complaint, not to cross that picket 
line, not to pick up, not to make deliveries? 

Mr. Bowles: I'll put it this way: We were not picketing 
out there for our health. We were picketing there because 
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we believed, sincerely felt there had been an unfair labor 
practice committed. And naturally when we established the 
picket line we wanted it to be effective. We wanted not 
only—we wanted all the assistance that we could get from 
whoever we could get it from. And there’s no allegation 
anywhere, and there cannot be any but what this picketing 
was at all times peaceful. 

Trial Examiner: And for the purposes, among others 
for the purposes which I suggested. 

Mr. Bowles: Right. 


a e ° & ° e * 
Mr. Hardy: The General Counsel calls H. B. Wehrle, Jr. 
93 


HENRY B. WEHRLE, JR. 
a witness called by and on behalf of the General Counsel, 
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being first duly sworn, was examined and testified as 
follows: 
Direct Examination 
Q. (By Mr. Hardy) What is your name andaddress? A. 
Henry B. Wehrle, Jr., 836 Lower Chest Road. 


Q. (By Mr. Hardy) State your position with McJunkin 
Corporation. A. Executive vice-president. 


Q. Was that your positiaon two years ago? A. Yes, sir. 
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Q. And has been continuously. A. Yes, sir. 

Q. Where is the place of business of McJunkin? <A. At 
1352 Hansford Street, Charleston. 

Q. When did knowledge first come to you and other 
officials of McJunkin that Teamsters Local 175 was attempt- 
ing to organize employees of McJunkin? A. On Monday 
morning, February the 18th, 1957. Mr. Rebham called H. 
B. Wehrle, Sr. 

Q. What were the circumstances under which you and 
these officers of McJunkin received this knowledge? A. 
Mr. Rebham called and asked for an appointment for he 
and Mr. Flenner. He and Mr. Flenner came— 

Mr. Bowles: We object to this because there isn’t any 
testimony that Rebhan called this witness. 

The Witness: Well— 

Trial Examiner: All right, Ill strike it. 

Mr. Hardy: That’s all right. 

Q. (By Mr. Hardy) Who was present at—Or did I get 
any answer? 

Trial Examiner: He said it was February the 17th that 
he first found out about the— 

Q. (By Mr. Hardy) Was there a meeting held that day? 


ll 


A. Yes. 
Q. That was the 18th. A. The 18th. - 
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Q. Monday. A. Monday. 

Q. What time was there a meeting? A. Approximately 
3:00 o’clock in the afternoon. 

Q. Who was present? A.I was present, and H. B. 
Wehrle, Sr., and Mr. Rebhan, and Mr. Flenner from Team- 
sters 175. 

Q. All right. Now, what is Mr. Wehrle, Sr.’s position 
with the company? A. President. 

Q. And do you know what Mr. Rebhan’s first name is? 
A. Frank. 

Q. Mr. Flenner’s? A. Bill Flenner. 

Q. And do you know their positions with Teamsters 175? 
A. I believe Mr. Rebhan is Secretary-Treasurer; I don’t 
know what position Mr. Flenner has. 

Mr. Hardy: We will stipulate he was an agent of 175. 

Mr. Bowles: He was at that time. 

Mr. Hardy: He was at that time. 

Q. (By Mr. Hardy) Now, what was done by you, or the 
officers of the corporation, immediately: following the meet- 
ing? A. Well, the first thing we did was consult with our 
counsel, Mr. A. G. Stone, and the reason we were consult- 


ing with him was we knew that due to a change in our 
truck operations brought about by action of the steel mills 
that we were not going to have need in the future for a 
number of our drivers. And he advised us that if we were 
going to lay anyone off we should do it right away. 

Mr. Bowles: Now, we object unless this witness was 
personally advised by Mr. Stone and talked to him person- 
ally. 
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The Witness: I did. 

Trial Examiner: I know it’s difficult, but in our discus- 
sion this morning I tried to indicate that we would avoid 
trying the 8(A) (3) until I knew a little bit more about the 
case. Now, can we do this, or is this tied up with compli- 
ance? 

Mr. Stone: This is part of the history of the transaction. 
That’s all he’s going to say. 

Mr. Hardy: We’re just going to get to the picket line. 

Trial Examiner: All right. 

Q. (By Mr. Hardy) Now, when did a picket line first 
appear and who was on it? A. It appeared on Tuesday 
morning, February the 19th, and on the picket line were 
the seven employees whom we had laid off the night before, 
and six other employees of McJunkin. 

Q. Now, have any of these employees returned to work? 
A. Of the seven laid off? 


Q. Yes. A. Four of them have. 
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Q. And the others that were on the picket line, did they 
go back to work? A. The others on the picket line, four 
of them returned on February the 26th, and two on March 
the 4th. 

Mr. Bowles: Just a moment until I get those dates. 
Four returned when? 

The Witness: February 26th. 

Mr. Bowles: All right. 

The Witness: And two on March the 4th. 

Q. (By Mr. Hardy) Now, those that returned on Febru- 
ary 26th and March 4th, they were not those that were laid 
off? A. They were not those laid off. 


Q. Was a charge filed with the N.L.R.B.? A. By Me- 
Junkin? 
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Q. No. By anyone? By Local 175% A. Well, Local 
175 filed a charge with the N.L.R.B., yes, in this case. 

Q. And was there a Settlement Agreement entered into 
by the Corporation? A. Yes. 

Q. Now, were any of those men mentioned in the Settle- 
ment Agreement ever returned to work? <A. Yes. 
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A. (Continued) Four of the men have been returned, but 
I think one is unmentioned. I think Smith returned before 
the Settlement Agreement was signed. 

Q. (By Mr. Hardy) I hand you what has been received 
in evidence as General Counsel’s Exhibit 7-B2 being the 
Notice in the Settlement Agreement and ask you to refresh 
your recollection from that. A. Yes; three of these men 
have returned to work. 

Trial Examiner: Who are they? 


The Witness: Glen W. Cassell, John Burris, Okie L. 
Miller. 

Q. (By Mr. Hardy) There’s a fourth who is not men- 
tioned there. A. Because he was already working—as I 
said just a moment ago, he was already working, he was 
back to work at the time this Settlement Agreement was 
signed. : 

Q. What’s hisname? A. Hayes P. Smith. 

Q. After May, 1957, after the Settlement Agreement was 
entered into, who composed the picket line? 

Trial Examiner: After what date? 

Mr. Hardy: After the Settlement Agreement was entered 
into. That is May, 1957. A. The picket line was always only 


one person, never a person who had been employed by 
McJunkin. 


Q. When was the picketing discontinued? A. February 
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—the day after the issuance of Judge Moore’s injunction 
in this proceeding. The day was February the 18th, I 
think. 

Q. What year? A. 1958. 


Q. Since then has any demand of representation been 
made by Local 175? A. No. 


Q. Of McJunkin Corporation? A. No, sir. 


Q. Since the original meeting with Mr. Rebhan and Mr. 
Flenner has there been any demand made by Teamsters? 
A. No. 


Trial Examiner: Any demand of any sort? 


Q. (By Mr. Hardy) Of any sort of representation? A. 
No. 


Q. Would you please describe to the Examiner the physi- 
cal layout of the McJunkin premises? A. Well, McJunkin’s 


plant is located on both the north and south side of Hans- 
ford Street, between six and seven hundred front feet on 
either side of the streets. There are approximately ten 
entrances to the plant, including one main entrance for 
trucking. That entrance is not used by employees. 

Q. You stated after May, 1957 that picketing was con- 
ducted by one man who was never an employee of Mc- 
Junkin. Is that right? A. That’s right. 
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Q. Could you, please, describe his conduct? A. Well, 
he was parked in an automobile at the main tracking en- 
trance. He sat in an automobile which had a sign on top 
of it saying MeJUNKIN CORPORATION ON STRIKE— 
TEAMSTERS LOCAL 175. 

Q. Did you observe— 

Mr. Bowles: Where did— 

A. Yes, I did. 
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Mr. Bowles: Where did you say that truck was, that is 
the car was parked? 

The Witness: Right by the main trucking entrance of 
the plant. 

Q. (By Mr. Hardy) You said you observed this yourself 
personally. A. Yes, I did. From my office I did. 

Q. What did you observe with reference to the action of 
the picket with respect to the drivers of the motor vehicles 
approaching your premises? A. Well, when motor vehicles 
would approach he would get out of the car and talk to 
them, and they would drive away without coming into the 
plant. 

Q. Do you recall the names of any of those companies? 
A. Well, I myself saw three or four carriers. I saw the 
Trojan Steel Company, Cook Motor Lines, Allegheny Motor 
Freight, and Overland Transportation Company, and 
Valley Bell Dairy Truck. 
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Mr. Bowles: Now, tell us when this is, or was. 

Q. (By Mr. Hardy) Do you recall those dates? A. Those 
were within the first week, probably the first two or three 
days. 

Q. Does McJunkin’s own trucks use that entrance? A. 
Do McJunkin’s own trucks use that entrance? 


Q. Yes. A. Yes. 


Q. And what was the conduct of the picket towards the 
drivers of those trucks, if you recall? 

Mr. Bowles: At the same time, same period? 

Q. (By Mr. Hardy) After May, 1957. A. Well— 

Trial Examiner: I think his last answers were apparently 
after the start of the picketing on February 19th. Is that 
right? 

Mr. Bowles: The first two or three days. 

Trial Examiner: That’s right. 
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Q. (By Mr. Hardy) Well, my question was directed at 
the lone picket, the picket who was not an employee. A. 
Oh, yes. Well— 

Q. Never an employee of McJunkin. A. I understand. 
I did not myself see him talking to anyone who approached 
our entrance for the reason that scarcely anyone ap- 
proached. 
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Cross-Examination 
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Q. (By Mr. Stone) Mr. Wehrle, what information and 
what is the source of the information has come to you or 
to the McJunkin Corporation as to the nature of the union’s 
claim or controversy with the company? 


Mr. Bowles: Now, we object to that question. 
Trial Examiner: I'll sustain. That’s rather broad. 


Q. (By Mr. Stone) Has any representative of Local 
Union 175 indicated to McJunkin the nature of its claim 
or demand or complaint against the McJunkin Corpora- 
tion? A. The only information we would have would be 
Mr. Bowles’ statements, one made in connection with this 
request for a review of the Settlement Agreement— 


Trial Examiner: That’s in evidence, isn’t it? 


Mr. Stone: I was going to say. 


Q. (By Mr. Stone) The same statement of Mr. Bowles 
that has been introduced in evidence this morning by Mr. 
Hardy? A. There was another statement which he made. 
I have a note of it here—oh—in the hearing on April the 
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16th, 1957 before Trial Examiner Louis Libbon, case num- 
ber 9-CC-93. 
Mr. Bowles: 1957? 
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The Witness: April 16, 1957. 

Q. (By Mr. Stone) And what was that? A. This was a 
statement from the record: “The reasons for the continu- 
ance were that on March 4, 1957 the charge was filed by 
seven employees of the McJunkin Corporation alleging 
the commission of an unfair labor practice on behalf of the 
employer discharging them for union activities. The dis- 
charge of these employees resulted in the labor dispute— 
in the present labor dispute and which the only reason now, 
and even though that charge was filed on March the 4th no 
action has been taken by the Board to advise us as to 
whether a complaint will or will not be filed.” 

Q. Now, Mr. Wehrle—Does that conclude that? A. Yes. 


Trial Examiner: Now, when was that statement made by 
Mr. Bowles? 


The Witness: On April 16th, 1957. 

Trial Examiner: All right. This is rather informal. Is 
there any objection to my taking that? 

Mr. Bowles: No. 

Trial Examiner: Very well. 

Q. (By Mr. Stone) Now, Mr. Wehrle, did you also hear 
the statement made by Mr. Bowles before District Judge 
Moore in the injunction proceeding, in this particular pro- 
ceeding when the Judge asked him a question with reference 
to picketing? Were you present when that was made? A. 
Yes. 
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Q. I hand you the transcript of that proceeding, and Pll 


ask you to read into the record the colloquy between the 
Court and Mr. Bowles. 
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Mr. Bowles: What page is that on? 

Mr. Stone: Page 84 of the transcript. 

Q. (By Mr. Stone) Down at the bottom, Mr. Wehrle, 
beginning right here. A. The Court says: “The order as 
written enjoins them from using the picket line to induce or 
encourage employees of other employers to refuse to han- 
dle the goods.” 

Mr. Bowles replies: “Your honor, the mere fact that 
there is a picket line there has for its purpose that.” 

Is that the colloquy to which you refer? 

Q. Yes. Do you recall any other statements that you 
have heard Mr. Bowles or any other representative of the 
union make with reference to the nature of the controversy 
with the McJunkin Corporation on the purpose of the 
picketing? A. No. 

Q. No other information has come to the attention of 
the McJunkin Corporation. A. No. 


° * ° ° ° 
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Q. (By Mr. Stone) Mr. Wehrle, during the period I just 
mentioned, between February 18th, 1957 to March 4th, 1957, 
did the McJunkin Corporation discharge or lay off any 
employees other than the six men who were laid off on 
February 19th? <A. No. 

Q. Only those six that were called laid off employees. A. 
That’s right. 

Q. Now, during that period did any other employees, 
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other than those six abstain from work? A. Yes. 

Q. How many? A. Six. 

Q. And when did they return to work? A. Four on 
February 26th, and two on March 4th, 1957. 
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Q. And did those six cover all of the six who did abstain 
from work during that period? A. That’s right. 

Q. Now, since March the 4th, 1958— A. 57. 

Q. —1957, did McJunkin Corporation lay off or discharge 
any other employees? A. No. 

Q. That’s from March 4, 57 right on down to now. A. 
Well— 

“Q. Well, I suppose no doubt you have discharged a man 
or two for cause, or have you? A. Yes. But not in this 
group we're talking about. 

Q. Well, did any of this group we’re talking about during 
the period March 4, 1957 down to now stay away from 
work? A. No. 


Q. Mr. Wehrle, during the period that this lone picket 
that you described during this long period stationed him- 
self at the McJunkin premises, where did he post himself? 
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A. At the trucking entrance at the plant. 

Q. Why do you call it a trucking entrance? A. Because 
it’s a large driveway to provide off-the-street loading fa- 
cilities for trucks. 

Q. And— A. At our warhouse. 

Q. And did the employees of the company ordinarily use 
that entrance for going to and from work? <A. No. 

Q. Why not? A. They went through the door into the 
main building. 

Q. And did you testify, I believe you did, in answer to a 
question of Mr. Hardy as to how many entrances there 
were to this plant? 

Mr. Bowles: He said there were ten. A. Approximately 
ten. 

Q. -(By Mr. Stone) Now, did.this lone picket you speak 
of carry asign.? A. Yes. 
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Q. What did it say? A. The sign said ON STRIKE— 
McJUNKIN CORPORATION, TEAMSTERS LOCAL 175. 

Q. Did you ever receive any communication from any 
representative of the union as to what was the intendment 
or meaning of that expression ON STRIKE? A. No. 
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Q. Or have you ever received any information from any- 
body what the meaning of that ON STRIKE was? A. No. 

Q. You were left as to your own guess what that meant. 
A. That’s right. 

Q. Now, I believe you testified a while ago that since 
March the 4th, 1957 none of the men who were in the cate- 
gory of men that have been mentioned in the proceeding 
here absented themselves from work. A. That’s right. 


Q. (By Mr. Stone) How many men did you say were 
laid off on the evening of February 18, 1957? A. Six. 

Q. And you've testified that four of them have come back, 
have been reinstated. A. That’s right. 

Q. Do you have their names and the dates on which 
they came back to work? A. Yes, I do. 

I don’t have—I have only the months here. 

Hayes Smith was reinstated in April, 1957— 
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A. (Continued) Glenn Cassell, in October, 1957; John 
Burris in December, 1957; and Okie Miller in October, 1958. 
MR. BOWLES: Miller? 
THE WITNESS: Right. 


Q. (By Mr. Stone) Are you able to state the cireum- 
stances under which these men were recalled, why they were 
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recalled? A. Smith and Burris replaced employees who 
had quit their employment with McJunkin. Cassell was re- 
instated to drive a truck between Charleston and our re- 
cently acquired operation in Pittsburgh. That was acquired 
in September, 1957. And Miller replaced an employee who 
wasn’t able to drive the truck any more, and assumed less 
responsible work. 


Q. Mr. Wehrle, getting back to the meeting on February 
the 18th, 1957 at which you testified Mr. Rebhan was 
present, Mr. Flenner, Mr. H. B. Wehrle, Sr., and yourself, 
was there any statement made to Mr. Rebhan and Mr. 
Flenner at that time with reference to curtailing your force 
of drivers? A. There was. 


Q. And the reason therefor? A. That’s right. 

Q. What was the nature of that representation that was 
made to Mr. Rebhan and Mr. Flenner? A. Well, Mr. 
Wehrle, Sr. told them that we were going to have to cur- 
tail our truck operations because of a change in the pricing 
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policies of the steel mills, and they replied that that didn’t 
make any difference to them, that they wanted to include 
everybody however many we had. 

Q. Was there any discussion with these men, these six 
men who were laid off, as to whether they would be laid 
off or discharged? A. Yes, there was. 

Q. What was the nature of that? A. Well, I talked to 
them on Tuesday morning, February the 19th individually. 
And I was particularly talking to the ones who were mem- 
bers of our Profit Sharing Trust. And I explained to them 
that under the terms of the McJunkin Profit Sharing Plan 
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which has to operate under the approval of the United 
States Department of Internal Revenue, and has been 80 
approved, that we could not make payments in their ac- 
counts in the McJunkin Profit Sharing Trust to them unless 
their employment was fully terminated. It is a deferred 
compensation plan, and can only be paid—payments. can 
only be made to those whose employment is terminated. 

Now, the company is the one who has the final say on 
whether a person’s employment is terminated or not. They 
advise the Trust. And for sometime has had a policy that 
a laid off employee is given six months before being re- 
hired, to see if he is rehired before his employment is termi- 
nated. 


And I urged each one of these men not to request their 
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money from the Profit Sharing Plan, because by so doing 
we would have to consider their employment terminated 
rather than having them in a laid off status. 

Q. What was the result of that? 

TRIAL EXAMINER: You're getting into the 8(a)(3) 
issues. 

MR. STONE: All right. 

TRIAL EXAMINER: You may justify going into them. 

MR. STONE: No. 

TRIAL EXAMINER: But at the moment— 

MR. STONE: I agree with you. The only point I wanted 
to make was we made it clear to these men— 

TRIAL EXAMINER: I’m not foreclosing it ultimately. 

MR. STONE: I understand. 

TRIAL EXAMINER: But at the moment I see no justi- 
fication. i 

MR. STONE: I only want to make one point, that Mr. 
Wehrle did make it clear to the men that they were laid 
off and not discharged. 


Cross-Examination 
. s Ss 
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Q. (By Mr. Bowles) Now, you say that meeting first 
occurred around 3:00 o’clock. A. That’s correct. 


Q. And it lasted not over a half hour, and maybe a 
shorter time. A. That’s right. 


Q. And that evening six employees were notified that 
they would be laid off. A. That’s right. 

Q. And they were laid off. A. That’s right. 

Q. And another employee by the name of Sargent was 
discharged. A. That’s right. 

Q. And what were Sargent’s duties? A. He was a me- 
chanic. 

Q. Now, were all of these people that were laid off truck 
drivers? A. There was one laborer. 

Q. Who washe? A. Hayes Smith. 

Q. And you say he was a laborer? A. That’s right. 


Q. At this particular time what was Mr. King doing? 
He’s the gentleman right here. A. Yes, I know who he is. 
He was a truck driver. 
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Q. (By Mr. Bowles) The men were not paid off that 
evening, were they? A. I believe they were. It is my 
recollection they were. 

Q. For the purpose of refreshing your memory, isn’t it 
a fact that they were not paid off, but they returned the 
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next morning for their checks? A. Yes; I believe you're 
right. That’s right. 

Q. And the next morning when they returned, do you 
know of your own personal knowledge whether they talked 
with your father individually in his office? A. I know that 
some of them did. 


Q. But you were not present. A. Not present—I just 
don’t recall. Imay have been present. 


Q. But you don’t know, or don’t remember what took 
place—what was said. A. No, I don’t remember that. 
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Q. And on the 19th, which was—yeah, that would have 
been the 19th, on that morning there was a picket line estab- 
lished at your place of business. A. That’s right. 

Q. And that picket line was established by these six em- 
ployees who had been laid off the morning before. A. 
Right. 

Q. Sargent, who was the seventh man— A. Right. 

Q. (Continued)—was on the picket line. A. Right. 


Q. And six employees who had not been laid off. A. 
That’s right. 


Q. Which made a total of thirteen employees. A. That’s 
right. 


Q. And they had there on the placard or a banner ON 
STRIKE. A. That’s right. 


’ Q. And those discharged employees or laid off employees 
together with the six who were participating were on the 
picket line; all of them were on the picket line. A. No, 
they were not all on the picket line. 


Q. But they were there at one time or another. A. Some 
of them never came there. pet 2 
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Q. But—A. Some of the employees never came and 
picketed. 
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Q. There there were thirteen. A. Off work. 
Q. Off work. A. That’s right. 


Q. Now, some of the employees you say never occurred 
on the—I don’t say occurred on the picket line, but never 
appeared on the picket line. A. That’s right. 


Q. Do you remember the occasion when these discharged 
employees or laid off employees filed a claim with the West 
Virginia Unemployment Compensation Commission for un- 
employment compensation? A. Yes, I do. 


Q. And your company objected to them being awarded 
unemployment compensation because they were on the 
picket line and were not looking for work. A. That’s right. 


Q. So the employees who were laid off or discharged did 
participate in the activities on the picket line. A. They 
employees who were laid off? 


Q. Yes. A. Yes. All of them participated, as I remem- 
ber. 


Q. (By Mr. Bowles) Did you talk to the employees that 
were on the picket line that were laid off or discharged 
about their reason for declaring that they were on strike? 
A. No, I don’t believe I talked—I don’t recollect that I 
talked to any at all, no. I talked to them about their Profit 
Sharing. And at that time I guess some of them did bring 
it up, that’s right. I guess I did talk to them about it. 

Q. And your father talked to them there. A. That’s 
right. Q. On the picket line about the cause of their 
activities. A. That’s right. 
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Q. And they told you the reason, didn’t they? A. Yes, 
I would say they did. 


Q. They told you that they felt like that they were not 
laid off, that they had been discharged because of union 
activities, didn’t they? A. They said that—the main point 
that I recall the made was we had not discharged them on 
a seniority basis. They seemed particularly disturbed that 
we had’nt discharged some of the laborers. I explained to 
them when we laid people off that we laid them off in classi- 
fications, and it was truck drivers we did not need, and we 
felt we were still going to need most of the laborers. That 
was the gist of my conversation with several of them. 
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Q. But they did tell you that they were union members, 
and they wanted to maintain their union membership. A. 
They didn’t—I don’t recall their saying anything like that. 


Q. Do you know whether or not they told your dad that 
or not? A. That they were union members? 


Q. And they wanted a union contract, and they felt like— 
A. No, I don’t believe they said anything like that. 


Q. But you don’t know of your own personal knowledge. 
A. They didn’t say it to me, that I recall. 
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Q. (By Mr. Bowles) Now, there are two of these men 
that were laid off or discharged that have never been re- 
employed, have they? A. That’s right. 


Q. And who are those two men? A. Harry King and 
Troy Taylor. 


Q. (By Mr. Bowles) Mr. Wehrle, do you intend to take 
King back in your employment? A. Well, we intend to 
take him back when we have an opening in accordance with 
the Settlement Agreement. 

Q. Now, why was he sent a notice, then, that his employ- 
ment was terminated with the company? A. I don’t know 
to which notice you refer. 

Q. When he got his Profit Sharing money. 

Q. Well, as I explained before, we cannot make payments 
from the Profit Sharing Fund to someone who is in a— 
whose employment has not been terminated. And at his 
own request we made the payment to him. Therefore, his 
employment was terminated. 

Q. So that as far as your company is concerned, his 
records are concerned, the employment of King is termi- 


nated. A. The employment of King is terminated, yes. If 
he is rehired he will be rehired with no seniority. And that 
was explained in some detail to the Regional Director’s 
Office, and it is for that reason that he is last on the list, 
because Glen Cassell and John Burris had not been in the 
status of withdrawing or terminating their employment by 


158 


withdrawing from the Profit Sharing. They actually had 
been with the company a shorter length of time than Miller, 
Taylor and King. 

Q. So that in the rehiring under the Stipulation Agree- 
ment the rehiring was not done on a seniority basis. A. It 
was on seniority as we see it now. 

Q. But it wasn’t on seniority on the basis of how long 
they had been with the company. A. Well, I suppose not. 

Q. And the same is true of Taylor. A. The same is true 
of Taylor, and the same is true of Miller. The same would 
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be true of any other employee who had been—whose em- 
ployment had been terminated and would be later rehired. 
He would not receive credit for previous employment, un- 
less he had been kept in a laid off or leave of absence status, 
which these men were not in, as Burris and Cassel were in 
that category. 


TRIAL EXAMINER: Are you calling Mr. Ranson now? 

MR. STONE: No, we offer him, make him available for 
ecross-examination. You see, his testimony— 

MR. RAY: We have to first get him to admit the 
testimony. 

MR. STONE: I say we are re-offering, or re-proffering 


the testimony of Mr. Ranson, which is— 

TRIAL EXAMINER: Which I excluded— 

MR. STONE: You excluded, which we contend to be 
pertinent to the issues under the Board’s remand. 

TRIAL EXAMINER: All right, what’s your position on 
that, Mr. Bowles? 

MR. BOWLES: Would you give me just a minute? 

TRIAL EXAMINER: Yes. 

I take it you are joining in the proffer, Mr. Hardy. 

MR. HARDY: I am going to have to re-read it, too. 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

MR. BOWLES: Your Honor, I object to the testimony 
of Mr. Ranson taken at the former hearing. 

TRIAL EXAMINER: What’s your position? 

ag HARDY: General Counsel does not join in the re- 

offer. 
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TRIAL EXAMINER: Then the offer on behalf of the 
Charging Party, this will disturb your order of proof. Do 
you have any other witnesses? 
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MR. HARDY: General Counsel has no further witnesses 
in this remand hearing. 

TRIAL EXAMINER: All right. Then, I will reconsider 
and reverse myself and take the offer by question and 
answer as now having been given in this proceeding by the 
witness Ranson. I understand that you now proffer that— 
That’s on the condition that you offer Mr. Ranson for cross- 
examination. 

Mr. STONE: Mr. Ranson is present in the court room 
and is available for cross-examination. 
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TRIAL EXAMINER: I’m bound by the Board’s re- 
mand, and under the Board’s remand I will take it, and 
Mr. Ranson is now here. 

Will you step up, Mr. Ranson, please? 

He is now available for cross-examination, Do you want 
to examine him now or some other time? 

MR. STONE: I might ask Mr. Ranson if he has had 
occasion within the last twenty-four hours to refresh your 
recollection of the testimony you gave in the former 
hearing? 

SPECTATOR RANSON: Yes. 

TRIAL EXAMINER: Perhaps I’d better swear him 
again. 

First, I'll ask counsel, do you want to examine the witness 
at this time? 


MR. BOWLES: I don’t know yet. I don’t want to 
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examine him at this time, but I want to reserve the right 
for further cross-examination, not only as to what has 
been testified to before but also upon questions involving 
the 8(A)(3)— 

TRIAL EXAMINER: 8(A)(3) issues? 

MR. BOWLES: Yes. 

TRIAL EXAMINER: Any objection to that? 

MR. STONE: We object to any testimony on the 8(A) (3) 
issues, of course. 

TRIAL EXAMINER: Yes. But I mean to having the 
witness available. 

MR. STONE: He will be here in the morning. 


164 


TRIAL EXAMINER: Will you be here, Mr. Ranson? 
SPECTATOR RANSON: Yes. 
TRIAL EXAMINER: All right. I will permit you to 


call the witness on such points at that time I feel are 
relevant. 


MR. BOWLES: All right. 
TRIAL EXAMINER: Whenever you request it. 
MR. BOWLES: All right. 


TRIAL EXAMINER: You come back tomorrow 
morning. 


Wednesday, February 11, 1959 
182 
FRANK REBHAN 
a witness called by and on behalf of the respondent, being 
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first duly sworn, was examined and testified as follows: 
Direct Examination 

Q. (By Mr. Bowles) Will you state your name? A. My 
name is Frank Rebhan. 

Q. And where do you live? A. 942 Churchill Circle, 
Charleston, West Virginia. 

Q. Do you have any official position with Teamsters Local 
Union 175% A. Iam Secretary-Treasurer. 

Q. And were you Secretary-Treasurer on February 18, 
1957? A. I was. 

Q. And you were for a long time prior to that time? A. 
Twenty years. 
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Q. (By Mr. Bowles) Do you know how many—How many 
pickets did you put on McJunkin’s place of business? A. 
I can’t remember at the minute, but think it was in the 
neighborhood of ten or twelve. 
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Q. And how many entrances were you picketing. A.Two. 

Q. And what entrances were they? A. We placed pick- 
ets at the main office of the company and in front of their 
pipe yard. 

Q. Were there any other employees who were not laid 
off, or who had not been discharged that respected your 
picket line? A. Yes, sir. 

Q. And was this picketing in all respects peaceful? A. 
Yes, sir. 

Q. And why did you place the pickets at the pipe yard, 
the entrance to the pipe yard? A. Because those seemed 
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to us to be the two places where the company did most of 
their business. 

Q. And how long did you keep the pickets at both en- 
trances? A. I don’t remember, it has been so long ago, it 
was quite sometime, though. 

Q. And then what did you do about the picketing? Was 
it increased or decreased? A. We decreased the picket- 
ing and restricted it to the main business entrance of the 
plant and the offices. 


Q. And what entrance did you picket? A. The one 
alongside of the main office building. 
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Q. And was that where the picketing was conducted 
regularly up until the time you stopped picketing? A. Yes. 
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Q. (By Mr. Bowles) On behalf of the men or the em- 
ployees of McJunkin who were members of your union, and 
who had been laid off or discharged, did you or did you not 
file an unfair labor practice? A. Yes, sir. 

Q. And before whom did you file that unfair labor prac- 
tice? A. The Ninth Region of the National Labor Rela- 
tions Board. 

Q. And what was the basis of that unfair labor charge? 
‘A. Discharge of—we charged the company with a discharge 
under 8(A) (3) of the Act, that they discharged for the pur- 
pose of discouraging and intimidating their employees. 
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Q. Now, later on there has been testimony that on May 


Trial Examiner: 27th. 


.-Q. (Continued—By Mr. Bowles)—the 27th—On May the 
27%th-the McJunkin Corporation signed a Consent Settle- 
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ment of the unfair labor charges with the Labor Board. 
Do you understand that to be correct? <A. Yes, sir. 


Q. Did you, or were you a party to that Settlement 
Agreement? A. The union was not a party to that Settle- 
ment Agreement. We objected to it. 

Q. Did yousignit? A. No, sir. 

Q. Did you approve it? A. No, sir. 

Q. Did you object to that Settlement Agreement? A. 
Yes, sir. 


Q. And did you on behalf of your organization, were ob- 
jections filed with the General Counsel? A. Yes, sir. 
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Q. Now, Mr. Rebhan, at the time that settlement agree- 
ment was entered into, was your organization picketing 
McJunkin Corporation? A. I don’t remember the exact 
date we ceased to picket, but I believe we were. 

Q. And did you—If you were picketing did you continue 
to picket after the signing of that Agreement? A. I be- 
lieve so. 


Q. I refresh your recollection, and I will ask you if you 
did not cease picketing there on February the 18th, 1958? 
A. I think that is correct, yes, sir. 


HARRY KING 
a witness called by and on behalf of the respondent, being 
first duly sworn, was examined and testified as follows: 
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Direct Examination 

Q. (By Mr. Bowles) Will you state your name? A. 
Harry King. 

Q. Where do you live? A. 1590 Sugar Creek Drive, 
Charleston. 

Q. Were you ever employed by McJunkin Corporation 
A. Yes, sir. 

Q. And were you employed there on February the 18th, 
1957? A. Yes, sir. 

Q. And in what capacity? A. Truck driver. 

Q. What kind of truck driver? A. Tractor-trailer. 

Q. And prior to February the 18th, 1957 had you become 
a member of the Teamsters Union Local 1752 A. Yes, sir, 
on the second-twelve-57. 

MR. RAY: What was that answer? 

(Answer read.) 

Q. (By Mr. Bowles) On February the 18th, 1957 did 
anything happen to you at McJunkin? A. Yes, sir. They 
called down there at 4:30 and told us all to stay there until 
somebody got down there. 

Q. Do you know who it was that made the call? A. No, 
sir, I do not. 
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Q. (By Mr. Bowles) What time did you say you got that 
call? A. About 4:30. 


Q. And did you stay there? A. Yes, sir. 
Q. And who talked to you? A. Mr. Ray. 
Q. Do you know his first name? A. Frank Ray. 
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Q. And what was his position with the company? A. He 
was supervisor over the trucks and the warehouses. 

Q. And what did he tell you? A. He told us there was 
going to be a layoff. He said they were going to sell all 
the trucks but two, and keep two of them, a pole trailer and 
a flat and two tractors, and all the straight trucks. 


Q. Was that said to—how many employees? A. All of 


Recross-Examination 
Q. (By Mr. Ray) Mr. King, you were here yesterday 
and heard Mr. Wehrle testify that he urged you and two 
others who were laid off not to take your employment, 


pension plan—Profit Sharing Plan pay because if you took 
that money the company would have to terminate your 
employment because otherwise the company could not pay 
you. A. Yes, sir. 


Q. Now, was Mr. Wehrle’s statement correct yesterday? 
A. It might have been in some cases, but it wasn’t in my 
case because he didn’t tell me no such thing. 

Q. Well, what did he tell you? A. Well, I never had 
but just a very few words with Mr. Wehrle, Jr., and that 
wasn’t brought into the discussion. But he did come out on 
the picket line and told us that we shouldn’t take it out. 
But he didn’t give no reason at that time. 
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EXCERPTS FROM GENERAL COUNSEL'S EXHIBIT 2 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 
at Charleston 


Joun C. Gerrev, Recionan Dmecror 
or Tae Ninva Recion or THE Na- 
gional Lasor RELATIONS BoagbD, FOR 
AND ON BEHALF OF THE NATIONAL 
Lasor Retations Boarp, 

Petitioner, 


Vv. 
CHAUFFEURS, TEAMSTERS AND HELPERS 
Locau Union No. 175, InterNaTIoNaL 
BrorsERHoop or TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN & HELPERS OF 
AMERICA, 
Respondent 


Tried before Honorable Ben Moore, United States Dis- 
trict Judge, on the 17th day of February, 1958. 
APPEARANCES: 

Mr. MORTON D. FREIDMEN, appearing on behalf of 
the Petitioner 

Messrs. JOHN V. RAY and ARTHUR G. STONE, ap- 
pearing on behalf of McJunkin Corporation, the charging 


party 
Messrs. MARTIN C. BOWLES and LEONARD HIG- 
GINS, appearing on behalf of the Respondent 
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Mr. Friedman: I will first call a Mr. McDonald Smith. 
McDONALD SMITH 
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called as a witness on behalf of the petitioner, having been 
first duly sworn, was examined and testified as follows: 
The Clerk: For the record state your name and please 


speak loud. 
The Witness: McDonald Smith. 


18 
Direct Examination 
By Mr. Friedman: 

Q. Mr. Smith, are you employed by the Local 175 of 
the teamsters? A. Iam. 

Q. And as such on February 19th, 1957, did you write a 
letter, did you sign a letter addressed to most of the car- 
riers, common carriers, within the area with regard to the 
strike or the labor dispute at McJunkin? A. I am not 
sure of the date. I did write a letter. 

Q. I show you a photostatic copy of a letter which is 


addressed to—it just says “gentlemen” and on teamsters’ 
stationery and signed by what purports to be your signa- 
ture, “McDonald Smith, Business Agent, Teamsters Local 
Number 175”. A. Yes, sir. 

Q. Is that a copy of the letter that you sent out? A. Yes, 
sir. 

Mr. Friedman: I offer the letter in evidence. 


Mr. Bowles: No objection. 
The Court: Admitted. 
The Clerk: Petitioner’s Exhibit Number 1, filed. 
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Mr. Friedman: Petitioner’s Exhibit Number 2 will be 


West Virginia Freight Council of the Eastern Conference 
of Teamsters, Local Cartage Agreement dated February 
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Tried before Honorable Ben Moore, United States Dis- 
trict Judge, on the 17th day of February, 1958. 
APPEARANCES: 

Mr. MORTON D. FREIDMEN, appearing on behalf of 
the Petitioner 

Messrs. JOHN V. RAY and ARTHUR G. STONE, ap- 
pearing on behalf of McJunkin Corporation, the charging 


party 
Messrs. MARTIN C. BOWLES and LEONARD HIG- 
GINS, appearing on behalf of the Respondent 
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Mr. Friedman: I will first call a Mr. McDonald Smith. 
McDONALD SMITH 
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called as a witness on behalf of the petitioner, having been 
first duly sworn, was examined and testified as follows: 
The Clerk: For the record state your name and please 
speak loud. 
The Witness: McDonald Smith. 
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Direct Examination 
By Mr. Friedman: 

Q. Mr. Smith, are you employed by the Local 175 of 
the teamsters? A. Iam. 

Q. And as such on February 19th, 1957, did you write a 
letter, did you sign a letter addressed to most of the car- 
riers, common carriers, within the area with regard to the 
strike or the labor dispute at McJunkin? A. I am not 
sure of the date. I did write a letter. 

Q. I show you a photostatic copy of a letter which is 
addressed to—it just says “gentlemen” and on teamsters’ 
stationery and signed by what purports to be your signa- 
ture, “McDonald Smith, Business Agent, Teamsters Local 
Number 175”. A. Yes, sir. 

Q. Is that a copy of the letter that you sent out? A. Yes, 
sir. 

Mr. Friedman: I offer the letter in evidence. 

Mr. Bowles: No objection. 

The Court: Admitted. 

The Clerk: Petitioner’s Exhibit Number 1, filed. 
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Mr. Friedman: Petitioner’s Exhibit Number 2 will be 


West Virginia Freight Council of the Eastern Conference 
of Teamsters, Local Cartage Agreement dated February 
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1st, 1956 to January 31st, 1961; and this will be Petitioner’s 
Number 3, West Virginia Freight Council of the Eastern 
Conference of Teamsters Over-the-Road Agreement, Feb- 
ruary Ist, 1956 to January 31st, 1961. 
The Clerk: Petitioner’s Exhibits Number 2 and 3, filed. 
Petitioner’s Exhibits Number 2 and 3 

The contracts referred to were thereupon marked as 
indicated above and filed in evidence. 

Mr. Friedman: I call your honor’s attention to Article 
IX of both of these agreements which are worded, I pre- 
sume, the same for the reason that the so-called hot cargo 
clauses are rather standard, your honor. They are pretty 
much the same in all teamsters agreements. The significance 
of this, your honor, with regard to the letter is that the 
letter states that the members intend to refuse pursuant to 
that clause, and with that I will call— 

Mr. Bowles: Just a moment. In view of that I would 


like to ask Mr. Smith a couple of questions. 
The Court: All right, Mr. Smith. 
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McDONALD SMITH 
recalled as a witness, having been previously duly sworn, 
was examined and testified further as follows: 
Cross-Examination 
By Mr. Bowles: 

Q. The contracts that have been introduced in evidence, 
does your union, that is Local 175, have a contract with 
Miami Transportation Company? A. Yes, sir. 

Q. How about Epperly Transfer Company? A. No, sir. 

Q. You do not have any contract with them? <A. No, sir. 

Q. Bell Transit Company? A. Yes, sir. 

Q. Smith Transfer Company? A. Yes, sir. . 

Q. Did you send Epperly Transfer Company 8 copy of 
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that letter that was introduced in evidence? A. No, sir. 
Mr. Bowles: That’s all. 
Mr. Friedman: One more question, Mr. Smith. Did you 
ever send a notice withdrawing this letter after the Court 


of Appeals decree was handed down in October? 
The Witness: No, sir. 
Mr. Friedman: That’s all. 
Mr. Bowles: That’s all. 


CHARLES SCHOBERT 
called as a witness on behalf of the petitioner, having been 


first duly sworn, was examined and testified as follows: 
THE CLERK: State your name and speak loud. 
THE WITNESS: Charles Schobert. 


Direct Examination 

BY MR. FRIEDMAN: 

Q. Mr. Schobert, by whom are you employed? A. Miami 
Transportation. 

Q. And what is your job at Miami? A. Checker and 
truck driver. 

Q. And are you a member of Local 175 of the teamsters? 
A. Yes, sir. 

Q. And who is the steward at the Miami dock? A. Paul 
Spurlock. 

Q. Do you know who the business agent for your partic- 
ular unit is? A. Mr. Smith. 

Q. McDonald Smith, the gentleman that was just on the 
stand? A. Yes, sir. 
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Q. Now, do you recall on or about October 29th, 1957, 
an incident which took place at the Miami dock in which a 
McJunkin truck appeared with some merchandise for trans- 
shipment through Miami? A. Yes, sir. 

Q. Could you tell me in your own words approximately 
what took place at that time?- A. The McJunkin track 
packed up to the dock and offered freight to us and Mr. 
Baker and Mr. Spurlock had a conversation and Mr. Spur- 
lock went to the telephone and had a conversation with the 
union which I did not hear and come back and told me that 
Mr. Spurlock was looking after hisself. 

Q. Did he say that he was not going to handle it? A. No, 
sir. 

- Q. Did Mr. Spurlock handle the freight? A. No, sir. 

Q. Did he tell you you should handle the freight? A. No, 
sir. 


Q. Did he say anything other than what you have just 
told me? A. That is all, sir. 


Q. Did you handle the freight? A. No, sir. 


Q. Why did you not handle the freight? A. Because he 
was steward and he was supposed to tell us what to do. 


__Q. And he failed to tell you what to do? A. .That’s right. 


"Q. Who is Mr. Baker, by the way? You mentioned the 
name Baker. Who is he? <A. The dispatcher at that time. 


Q. Do you know to whom Mr. Spurlock made the phone 
call? A. I do not. 


Q. Was a phone call made before or after his statement 
to the effect that he was not going to handle it? A. Before. 


Q. Before? Did he repeat himself after the phone call? 
A.. made a mistake there, sir. It was after the phone call. 


Q. Thank you. Do you load or handle freight for Mc— 
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Junkin now? Would you if McJunkin brought a load to the 
dock? 
MR. BOWLES: We object, your honor. 


THE COURT: I sustain objection as to his personal 
intention. 
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MR. FRIEDMAN: All right. 


Q. Have you since been instructed by Mr. Spurlock or 
anyone else to handle McJunkin freight? A. No, sir. 

Q. Were you ever told not to handle it? A. I don’t 
remember. 

Q. Do you recall a letter or any other notice being posted 
on the bulletin board at Miami which gave you any instruc- 
tion as to what you should do with McJunkin freight? A. 
As far as I can recollect I think there was a letter posted. 

Q. Do you know who posted that letter? A. But I don’t 
remember when and where it disappeared to. 

Q. Do you remember what the contents of the letter were? 
A. No, sir. 

Q. I show you a letter dated February 19th, 1957, Mr. 
Schobert, which is Petitioner’s Exhibit 1 in evidence, and 
ask you if that is the letter that you saw on the bulletin 
board. A. Yes, sir. ; 

Q. Do you recall when this letter was taken away? I 
believe I asked you that question. A. No, sir, I do not 
remember. 


Q. It is not there now? A. No, sir. 
MR. FRIEDMAN: That’s all. 
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PAUL SPURLOCK 
called as a witness on behalf of the Petitioner, having been 
first duly sworn, was examined and testified as follows: 


The Clerk: State your name, Mr. Spurlock, and speak 
loud. 


The Witness: Paul Spurlock. 
Direct Examination 

By Mr. Friedman: 

Q. Mr. Spurlock, by whom are youemployed? A. Miami 
Transportation, sir. 

Q. And what is your job there? A. I am a truck driver. 

Q. Do you work on the dock? <A. Ido, sir. 

Q. Are you a member of Local 1752 A. Yes, sir. 

Q. Were you working on the dock on November 29th, 
19572 A. I was, sir. 

Q. Did a McJunkin truck drive up with a load for Miami 
on that day? <A. Yes, sir. 

Q. Can you tell me what you did at that time? By the 
way, one more question. I withdraw that question. Do 


you hold any office in the union, Mr. Spurlock? A. I don’t 
consider it an office, sir. Iam shop steward. 

Q. You are the steward at Miami for Local 175. Is that 
correct? A. Yes, sir. 

Q. How many employes do they have there who are mem- 
bers of the union that you know of? A. At the present 
time, sir, I think there are seven employes. 

Q. Sevenemployes? A. I think so. 

Q. Now, could you tell me what happened at the time 
that the McJunkin truck pulled up to your dock on Novem- 
ber 29th, 1957? A. Well, it backed—I was working in the 
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trailer when he backed in. I really didn’t know who it was 
until after I came out of the trailer and I saw it backed in. 
I saw whose truck it was, so my mind was made up when I 
saw him back up that I wasn’t going to unload him. 

_Q. Then what did you do? A. Well, Mr. Baker, if I re- 
member right, asked me what was I was going to do about 
it or something in those words. I said I wasn’t going to 
unload him myself. 
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Q. Did Mr. Baker show you the bill of lading? A. Yes, 
sir. 


Q. What did youdo then? A. The best of my knowledge 
after I talked to Mr. Baker I went to the telephone and 
called Local 175. 

Q. And who did you speak to at 175? A. Bill Flenner. 

Q: And what did you ask Mr. Flenner, if anything? A. 


T asked him about this McJunkin situation. 

Q. And what did he answer you? A. He said, “I cannot 
tell you anything about it. You have to act on your own.” 
I don’t-recall the exact words. 

Q. But that’s the gist of what he said, “You will have to 
act on your own?” A. That’s right. 

Q. What were your exact words? What did you ask 
him? Can you recall what you said to Mr. Flenner? A. 
As I remember, I said, “What about the McJunkin situa- 
tion?” 

Q. Did you say, “Should I handle the merchandise or 
not?” 

Mr. Bowles: Your honor, I object to the leading ques- 
tions. 
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THE COURT: Overruled. 
Q. You can answer the question. A. I don’t remember 
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exactly what words I did say to him, sir, except about the 
McJunkin situation or McJunkin deal, something like that. 
I can’t remember the exact words. 

THE COURT: He is not asking you the exact words. 

Q. You must have told him why you called him. Did you 
tell him that there was a McJunkin truck at the dock? A. 
I am not positive whether I did or not. 

THE COURT: Did you mention the word McJunkin to 
him? 

THE WITNESS: Yes, sir. 

Q. Did you ask him whether you should handle McJunkin 
goods? A. Iam not sure whether I asked him that or not, 
sir. 


THE COURT: What did you go to the phone for? What 
was your purpose to ask him? Why did you call him up? 

THE WITNESS: Well, I most generally in all other in- 
stances where there is a doubt in my mind, I generally 


always like to talk to someone else about it. 
THE COURT: What was the doubt about? What were 
you doubting? 

THE WITNESS: Well, I wasn’t wanting to handle the 
merchandise off of that track, sir. I didn’t want to unload it. 
33 

THE COURT: Well, didn’t you call him up to see 
whether he approved it? 

THE WITNESS: Well, I wouldn’t say exactly, sir, I 
called for his approval. 

THE COURT: Well, you called to ask him about it, 
didn’t you? 

THE WITNESS: Yes. 

THE COURT: Well, did you ask him about it? 

THE WITNESS: Well, I asked him what about this 
McJunkin situation. That’s what I asked him. 

THE COURT: All right. 
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Q. (By Mr. Friedman) Now could you please repeat 
what you recall Mr. Flenner said to you? A. Well, to the 
best of my knowledge he said, “I can’t tell you what to do.” 

Q. One way or the other? A. That’s right, sir. 

Q. And what did you do then? A. I just went on back 
to work. I went on back to unloading the trailer. 

Q. Did you speak to Mr. Schobert? A. He asked me 
what to do about it. I said, “I can’t tell you what to do.” 
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Q. You didn’t tell him he was free to unload it? A. I 
didn’t tell him one way or the other. I said, “I am acting 
on my own.” He could do whatever he wanted to do. 

Q. What are the normal duties of a shop steward? Cer- 
tainly as shop steward you must know that. A. (No re- 
sponse) 

THE COURT: Answer up, please. 

A. What are the normal duties of a shop steward? 

THE COURT: Yes. 

THE WITNESS: There is quite a bit to cover there, 
your honor. 

MR. FRIEDMAN: If your honor please, I think maybe 
I can narrow it down. 

THE COURT: All right. 

Q. Is it the shop steward’s duty to tell the people in the 
shop in the event of such a situation as to whether or not 
they should handle merchandise? A. Well, in that situa- 
tion I wouldn’t think so. 

Q. Aren’t you direct conduit, aren’t you the middleman, 
so to speak, between the union representative, the delegate, 
business agent, whatever he may be, and the men in the 
shop? A. I am a representative, yes, sir. 
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union hall or from the delegates, you in turn pass these in- 
structions on to the men on the dock that work for Miami. 
Isn’t that right? A. Yes, sir. This particular day I didn’t 
receive any instructions, sir. 

Q. You didn’t receive any instructions to handle the 
merchandise, did you? A. No, sir, to handle or not to 
handle. I didn’t receive either one. 

Q. Then when you were asked the question by Mr. Sho- 
bert as to what he should do you passed on the same 
remark made to you at the union hall by Mr. Flenner and 
you gave that same answer to Mr. Shobert. Isn’t that 
true? <A. I told hin— 


Q. Approximately the same thing. A. I told him I could 
not tell him what to do. 

Q. By the way, was the merchandise handled that day? 
A. Not to my knowledge, sir. 

Q. What happened? A. Well, as far as I know the driver 
picked up his bill of lading and drove off. I went on back 


to work. I don’t know what happened. 
Mr. Friedman: That’s all. 


Mr. Friedman: Mr. Harry G. Barnett. 
HARRY G. BARNETT 
called as a witness on behalf of the petitioner, having been 
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first duly sworn, was examined and testified as follows: 
The Clerk: State your name for the Sts Mr. Barnett, 
please. 
The Witness: Harry G. Barnett. 
Direct Examination 
By Mr. Friedman: 
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Q. Mr. Barnett, are you a member of Local 1751 A. I 
am. 

Q. Are youasteward? <A. Yes, sir. 

Q. By whom are you employed? A. Bell Transit Com- 
pany. 

Q. And do you work out of Bell’s terminal in Pittsburgh 
or do you work down here in Charleston? A. Well, I work 
here at Charleston. 

Q. Where do you work out off Where is your dock? 


Where is your terminal? A. 101 B Street, South Charles- 
ton. 


Q. Is that in connection with services rendered by Bell 
to any particular employer? A. I beg your pardon? 

Q. Is that work there in connection with the services 
that Bell renders for any particular firm? A. That’s the 
only firm I know of. 


38 


Q. What firm is that? A. Linde Air, or Linde Company 
it is now. 

Q. So in this particular job for Bell all you do is haul 
products for Linde Air Products. Is that right? A. That’s 
right. 

Q. That is the address which you just gave the stenog- 
rapher? A. Yes, sir. 

Q. That isin South Charleston? A. Yes. 


Q. On or about October 17th, 1957, were you asked by 
the terminal manager to take a load of oxygen over to Me- 
Junkin Corporation here in Charleston? A. Well, the 
exact words, I believe, was he told me that the picket line 
was going up there and wanted to know if we would deliver 
it and he said that he guessed we would want to check with 
the union. 


Q. I see. Who is the manager? A. D. V. Tope. 
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Q. Did Mr. Tope ask you to make the shipment? A. 
He asked me if I wanted to check with the union. 


Q. Did you check with the union? A. I did. 


Q. And did you speak to anyone that you knew over 
there? A. I spoke to McDonald Smith, Business Agent. 

Q. And what did you ask Mr. Smith? A. I asked him if 
he still had pickets up at McJunkin Corporation, if the 
strike was over or if they still had pickets up there. 

Q. Did you ask him whether you should handle the load? 
A. No. 

Q. What did Mr. Smith tell you? A. He told me the 
situation was the same as it had been up there. 

Q. The same as it had been? A. The situation hadn’t 
changed. 

Q. Did he mention anything about injunctions? A. He 
said the courts had upheld the injunction but he said it 
didn’t affect us. 

Q. That it didn’t affect you? A. That’s right. To the 
best of my memory, that’s right. 

Q. After you spoke to Mr. Smith what did you do? A. 
Well, I was getting ready to go out on a trip and I went 
back and the driver was sitting there in the truck and 
wanted to know what happened. I told him they told me the 
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situation was the same up there. 

Q. You say “the driver”. Were you the one who was 
designated to take the load over to McJunkin? <A. No. 

Q. Did you ask one man? Is that right? A. There 
wasn’t none of us designated to take it up there. We were 
just all there. We were all there getting ready to go out. 

Q. As steward you told these other men what the situa- 
tion was? A. No. When I went back out one driver was 
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sitting in the truck and he wanted to know what happened. 
I said, “The situation is the same. It hasn’t changed.” 

Q. Do you know as a matter of fact whether there was 
a picket there that day? A. No, I didn’t. 

Q. Did you attempt to go down there to see if there was 
a picket? A. I wasn’t asked to go. 

Q. Your employer wanted you to take the load down, 
did he not? A. After I checked with the union I told my 
employer just what the union told me, that the situation 
was the same. He said okay to the best of my memory. 
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Q. But the load wasn’t delivered to McJunkin that you 
know? A. No, sir. 

Q. What was the driver’s name? A. C. C. Chafin. 

Mr. Friedman: I think that’s all. 
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The Witness: John R. Price. 
Direct Examination. 

Q. (By Mr. Friedman) By whom are you employed, Mr. 
Price? A. Smith Transfer. 

Q. And what is your job there? A. Well, driver 
checker, dock man. You are strictly miscellaneous up there. 

Q. Could we call you a general factotum teamster mem- 
ber? Is that it? A. Well, yes, I belonged to the teamsters 
for a long time. 

Q. You have belonged to the teamsters for a long time? 
Then you are a member of Local 175, I presume. A. Yes, 
sir. 

Q. Do you know before you leave the dock as to where 
you are going to make deliveries or pickups, generally 
speaking? A. You know where you are going most of the 
time, providing you are manifested with a load. 
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Q. Did Mr. Tope ask you to make the shipment? A. 
He asked me if I wanted to check with the union. 


Q. Did you check with the union? A. I did. 


Q. And did you speak to anyone that you knew over 
there? A. I spoke to McDonald Smith, Business Agent. 

Q. And what did you ask Mr. Smith? A. I asked him if 
he still had pickets up at McJunkin Corporation, if the 
strike was over or if they still had pickets up there. 

Q. Did you ask him whether you should handle the load? 
A. No. 

Q. What did Mr. Smith tell you? A. He told me the 
situation was the same as it had been up there. 

Q. The same as it had been? A. The situation hadn’t 
changed. ; 

Q. Did he mention anything about injunctions? A. He 
said the courts had upheld the injunction but he said it 
didn’t affect us. 

Q. That it didn’t affect you? <A. That’s right. To the 
best of my memory, that’s right. 

Q. After you spoke to Mr. Smith what did you do? A. 
Well, I was getting ready to go out on a trip and I went 
back and the driver was sitting there in the truck and 
wanted to know what happened. I told him they told me the 
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situation was the same up there. 

Q. You say “the driver”. Were you the one who was 
designated to take the load over to McJunkin? A. No. 

Q. Did you ask one man? Is that right? A. There 
wasn’t none of us designated to take it up there. We were 
just all there. We were all there getting ready to go out. 

Q. As steward you told these other men what the situa- 
tion was? A. No. When I went back out one driver was 
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sitting in the truck and he wanted to know what happened. 
I said, “The situation is the same. It hasn’t changed.” 

Q. Do you know as a matter of fact whether there was 
a picket there that day? A. No, I didn’t. 

Q. Did you attempt to go down there to see if there was 
a picket? A. I wasn’t asked to go. 

Q. Your employer wanted you to take the load down, 
did he not? A. After I checked with the union I told my 
employer just what the union told me, that the situation 
was the same. He said okay to the best of my memory. 
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Q. But the load wasn’t delivered to MeJunkin that you 
know? A. No, sir. 

Q. What was the driver’s name? A. C. C. Chafin. 

Mr. Friedman: I think that’s all. 
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The Witness: John R. Price. 
Direct Examination. 

Q. (By Mr. Friedman) By whom are you employed, Mr. 
Price? A. Smith Transfer. 

Q. And what is your job there? A. Well, driver 
checker, dock man. You are strictly miscellaneous up there. 

Q. Could we call you a general factotum teamster mem- 
ber? Is that it? A. Well, yes, I belonged to the teamsters 
for a long time. 

Q. You have belonged to the teamsters for a long time? 
Then you are a member of Local 175, I presume. A. Yes, 
sir. 

Q. Do you know before you leave the dock as to where 
you are going to make deliveries or pickups, generally 
speaking? A. You know where you are going most of the 
time, providing you are manifested with a load. 
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Q. How do you know that? A. By your bills. 
Q. By bills you mean bills of lading? A. Yes. 
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Q. So in order to lay out your route you ruffle through 
your bills of lading so you will have them in the right order 
and pick up your merchandise in the most economical 
fashion? A. That is not did by us. That is did previously. 

Q. The dispatcher does that? A. Yes. 

Q. But nevertheless you generally look through your 
bills of lading in order to find out where you are going 
to plan your own route? A. Sometimes yes and other 
times I don’t. It depends on the time. 

Q. On October 21st did you do that? Did you ruffle 
through your bills before you left the plant? A. What 
date? 

Q. October 21st, 1957. Do you recall whether you went 
through such a process? A. On the particular date I can’t 
recall that, no. 

Q. Do you remember the date on which you looked 
through and found a bill for McJunkin? A. Not the date. 

Q. Do you remember about that time having found the 
bill for McJunkin? Let’s put it this way, sometime last fall. 
A. Okay, I will answer yes to that. 


Q. What did you do when you saw the bill of lading for 
McJunkin in the pile of bills which represented your load 
that day? A. I was confused a little bit. I didn’t know 
whether the strike was over or what had happened to 
McJunkin, what had happened to my track because we had 
been observing this picket line. 

Q. So what did you do? A. I called the union hall. 

Q. And did you speak to anyone down there? A. I spoke 
to Mr. Don Smith. 
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Q. By that do you mean Mr. McDonald Smith, the one 
you saw on the stand earlier today? A. So far as I know. 
It was a telephone conversation. 

Q. Do you know the gentleman? A. I know him when 
I see him but I did not see him over the phone. 

Q. Someone on the other end of the phone who repre- 
sented himself to be Mr. McDonald Smith spoke to you. Is 
that right? <A. That’s right. 

Q. What did you ask him, if anything? A. Well, I guess 
I asked him if they were still on strike at McJunkin or if 
the pickets were there or if the strike was still on. I didn’t 


know. I was confused by having this bill of lading for 
MeJunkin. 

Q. Did you ask him if you could take out the load for 
McJunkin? A. No, I don’t think I asked him that, if I 


could. 

Q. At any rate, what was his answer? A. That there 
was no change, we was still on strike with them. 

Q. That we were still on strike? A. The teamsters still 
on strike. 

Q. And then what did you do, Mr. Price? After you 
spoke to Mr. Smith what did you do? A. I checked the 
truck out and came on downtown, started to work. 

Q. Did you deliver to McJunkin that day? A. No, sir. 

Q. Did you call back at union hall again during the day? 
A. Icame down by. Yes, I did. 

Q. And what did you ask them this time? You said you 
came by. By where? A. By McJunkin. 

Q. And what did you see? A. Well, I didn’t see any- 
thing. 
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Q. Was there a picket out there? - A. Not where I could 
see him. I drove by. 
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Q. There was no picket evident on that day in front of 
McJunkin’s when you got down there with your truck. Is 
that correct? A. There may have been one there but I did 
not see him. 

Q. Well, you know what your picket signs look like pretty 
well, don’t you, Mr. Price? A. Yes. 

Q. So you would have seen it. If there was a picket 
with a sign out there you would have seen it, wouldn’t you? 
A. I should have. 

Q. You know where the picket customarily placed him- 
self. You had seen the McJunkin picket before, had you 
not? A. Well, I don’t know whether he always has the 
same position there or not. 

Q. He parks somewhere near the main gate, does he not? 
A. Yes. 

Q. The gate you would use to make a delivery to Me- 
Junkin? A. In that vicinity. 

Q. But you didn’t see him in that vicinity? A. I didn’t 
see him at the gate. 

Q. After you didn’t see him at the gate what did you 


do? A.I went and made my next delivery. 

Q. And then what did you do? Did you call the union 
hall again? A. I called back to find out what to do by 
having this shipment on my truck. 

Q. And who did you speak to this time? A. Supposedly 
Mr. Rayburn. 

Q. Someone who represented himself as being Mr. Ray- 
burn. Is that right? A. Yes. 

Q. Do you know Mr. Rayburn? A. I know him when I 
see him. 


Q. Is he an officer of the union? Do you know what 
office he holds? A. Business agent. 


Q. What did you ask him? What was the gist of your 
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conversation? What did you tell Mr. Rayburn? A. I asked 
him what to do with the shipment I had on my truck. 

Q. And what did he tell yout A. He told me to take it 
back to the dock. 

Q. Told you to take it back to your dock? <A. To our 
dock. 


Q. Did you take it back? A. Yes, sir. 
Q. Did you make a delivery to McJunkin? A. No, sir. 
Mr. Friedman: That’s all. 
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PAUL RANSON 
called as a witness on behalf of the petitioner, having been 
first duly sworn, was examined and testified as follows: 


The Clerk: State your name in full, Mr. Ranson, please. 
The Witness: Paul Ranson. 


Direct Examination. 

Q. (By Mr. Friedman) Mr. Ranson, by whom are you 
employed? A. McJunkin Corporation. 

Q. What is your position with McJunkin? A. Machine 
shop superintendent. 

Q. Is one of your duties as machine shop superintendent 
to receive or to take into your shop machine tools of one 
sort or another, tools of one sort or another, which have 
come to McJunkin to be repaired or rebuilt? A. Yes, sir. 


Q. Do you recall Friday, August 9th, 1957, if you can 
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fix that date? 
Mr. Bowles: August what? 
Mr. Friedman: August 9th, ’57. 
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Q. Did you receive a call from Epperly Transfer for a 
shipment due to come to McJunkin on that day? A. Yes, 
sir. 

Q. And do you recall where that shipment was from and 
what the shipment was? A. Yes, sir. 

Q. What was it? <A. It was a drilling stem. 

Q. And where was it coming from? A. Coming from 
Slab Fork, West Virginia. 

Q. Who spoke to you at that time? A. Mr. Epperly. 

Q. And do you know him to be the owner or the president 
or an officer of Epperly, at any rate? A. Yes, sir. 


Q. (By Mr. Friedman) What was your conversation with 
Mr. Epperly, please? A. Mr. Epperly called me and said 
he had a shipment coming from Slab Fork to McJunkin’s. 
The man that it belonged to was in a hurry to get it back, 
and I said, “Well, will you deliver that shipment in to our 
shop?” He said, “Do you still have a picket there?” 
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“Yes, sir, there is a picket out here. If you want to bring 
that shipment to our lower warehouse, I will have the truck 
take it off. I will take it into the shop and repair it and 
ship it out.” He left me with the impression that he would 
do that. : 


Q. That he was going to make a delivery to McJunkin? 
A. Yes. Later in the day someone at: Epperly’s called 
again and said they had the tool at their terminal but we 
would have to come and get it. 

Q. Did you know who that was that called you? Did he 
identify himself? A. They didn’t talk to me that time. 
They talked to someone else in the shop, in the shop office. 
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Q. And what happened then? A. We sent a truck to 
their terminal and picked up the stem. 

Q. Did you repair the tool? A. We brought it into our 
shop. 

Q. Did you go down and pick up the tool yourself? A. 
Not myself, no. 

Q. So that the tool was brought back to your shop and it 
was repaired? A. The tool was brought in on that day, 
August the 9th, Friday. 
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Q. It was repaired, you have just stated. When did you 
ship it back? A. I repaired that tool the first thing Mon- 
day morning. 


Q. How did you arrange to ship it back? A. I called 
Epperly and told them the tool was repaired and ready to 


go. 

Q. Who did you speak to at that time? A. Elmer 
Feazell, and he again asked me if there was a picket there, 
and I said, “There is not.” 

Q. Was there a picket there that day? A. There wasn’t 
that morning. 

Q. Had there been a picket there at all that day? A. 
There had not been. 

Q. What did you tell Mr. Feazell? A. I told him the 
tool was ready to go and they said they would be up and 
pick it up. I went to lunch. 


Q. When you went to lunch did you see the picket? A. 
There was no picket there when I went to lunch. When I 
came back from lunch there was a picket. 

Q. About what time was that, Mr. Ranson? A. That was 
about 12:00 o’clock. 


Q. What time do you ordinarily start to work at Mc- 
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Junkint A. We go to work at 7:30 in the morning. 

Q. So that from 7:30 to 12:00 o’clock that day from your 
personal observation was there a picket line at MeJunkin? 
A. There was not. 

Q. Was the picket present anywhere within the vicinity 
that you could observe? A. No, sir. 

Q. Did Feazell ultimately come up for the tool? .A. He 
did not. 

Q. What happened? <A. He called back and said he had 
checked with the union hall and they said if there was no 
picket there there was supposed to be, so he couldn’t come 
in and get the tool. 

Q. And how did you ultimately have the tool delivered? 
A. We put it on our truck and sent it back over to their 
terminal. 

Q. You had never seen Feazell or spoken to him before 


on the phone? A. No, sir. 


Q. Later on at another date did you have a chance to 
speak to him personally? A. I did. 
Q. And do you recall about how long after this incident 
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that was? A. Yes, sir. 

Q. How long was itt A. This incident was on August 
12th that we shipped the tool back out. On October 2ist I 
went over to their terminal and talked to Mr. Epperly and 
Mr. Feazell. 

Q. Was the conversation with Feazell on the same sub- 
ject at this later date that it was at the former date? A. 
Yes, sir. 

Q. And did he repeat to you again in substance the same 
thing that he told you on the phone that day? A. He did. 
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Q. What did Mr. Feazell tell you at the second meeting, 
at this meeting that took place in October? A. Just about 
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what I have stated. 
Mr. Friedman: I think that’s all. 


69 
Redirect Examination. 

Q. (By Mr. Friedman) Mr. Ranson, physically where is 
your office located with regard to where the picket would be 
located? A. Right almost directly across from where the 
picket has been staying. ; 

Q. And is there a window that you can see out? A. Yes, 
sir. 

Q. And observe the gate where a picket would ordinarily 
be stationed? A. Yes, sir. 

Q. Did you have cause to look out of that window during 
that morning? A. Yes, sir. 

Q. About how many times, would you know, offhand? 
A. Well, any time I raise my head I am looking out the 
window. 

Q. Your desk faces that. Is that right? A. Yes, sir. 
Yes, sir. 

Q. And to your knowledge there was no picket out there 
during that entire morning? A. There was not, not until 
I went to lunch at 11:15 approximately. About 12:00I 
came back and the picket was there. 
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Mr. Friedman: I see. I think that’s all. 
Mr. Bowles: That’s all. 
(The witness was excused.) 
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Mr. Friedman: Mr. Feazell. 
ELMER LEE FEAZELL 


called as a witness on behalf of the petitioner, having been 
first duly sworn, was examined and testified as follows: 


The Clerk: State your name and speak loud. 
The Witness: Elmer Lee Feazell. 
Direct Examination. 

Q. (By Mr. Friedman) Mr. Feazell, by whom are you 
employed? A. Epperly Transfer Company. 

Q. By the way, where is Epperly now located? Have 
they changed their address recently? A. Yes, sir; 517 Rus- 
sell Street. 

Q. 517 Russell Street? A. Yes, sir. 

Q. Were they located on Tennessee at the time— A. 
Yes, sir, 308 Tennessee Avenue. 


Q. —of this incident which you heard Mr. Ranson testify 


to took place? A. Yes, sir. 
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Q. You just heard Mr. Ranson testify. Do you recall that 
incident that took place on October 9th, 1957? A. Yes, sir. 

Q. What part did you play in that? Did you have any- 
thing to do with it? A. Yes, sir. I called someone—I don’t 
know, Mr. Ranson, or who it was—and talked to them about 
the delivery of this tool to have it repaired. 


Q. You called him about repair when the tool first came 
into your place? A. No, Mr. Epperly called him from Fay- 
etteville, I believe, and asked him about it. 


Q. Then did you speak to Mr. Ranson himself at any 
time during that day? A. Well, now, I wouldn’t say who 
it was. I spoke to someone at McJunkin. 


Q. And at that time why did you call, Mr. Feazell? A. 
Sir? What was that? 
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Q. Why did you call? Do you customarily call people to 
let them know that they have merchandise on the way? 
A. No, sir. I called to see if there was a picket at Mc- 
Junkin. 


Q. That was on Friday, when the tool was coming to Mc- 
Junkint A. That was after the tool got to our warehouse. 
I didn’t call him until we received the tool. 

Q. And what did you ask them, if there was a picket 
there that time? A. Yes, sir. 

Q. And what were you told? A. He told me no, there 
was no picket there. 

Q. Did you indicate that you would make the delivery? 
A. Yes, sir, I told him I would bring the shipment up. 

Q. Then what did you do? ‘A. Well, I knew there had 
been a picket at McJunkin because I had been delivering 
up and down the street, picking up at Kyle, and there has 
been a picket there and I didn’t want to cross the picket 
line if there was one. I called the teamsters union and 
asked the lady if they still had a picket at McJunkin and 
she said if there wasn’t they were supposed to have one 
there. 

Q. Was that on the Friday that the tool was due in or 
was that on the Monday when they came and asked you 
whether you would pick up the tool? A. That was when I 
was getting ready to deliver the tool. 


13. 
Q. So that you didn’t deliver the tool that day? A. No, 
sir. 
Q. Do you know how the tool was delivered? A. Mc- 
Junkin sent a truck down after it. 
Q. And they picked it up and took it back? A. Yes, sir. 
-Q. On the following morning did you receive a phone 


60 


call from a person who represented himself to be Mr. Ran- 
son? A. Well, he was an employe of McJunkin Corpora- 
tion. 

Q. And what did that employe say to you? Did he ask 
you to pick up the tool? A. He told me the tool was ready, 
that we could get it, and I believe—I don’t know if I told 
him I would be after it that day or not. 

Q. Did you call up the union hall again? A. No, sir, I 
only called the union once. 

Q. Do you recall whether he told you there was a picket 
there that day or not? A. No, I don’t. 

Q. Try to recall, at the time you spoke to the union hall 
was that on the Friday afternoon or on the Monday morn- 
ing? Was that when the tool was there and you were wor- 
ried over delivering it to McJunkin? A. Yes, sir. 
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Q. Or was that after you were asked to pick it up from 
McJunkin and take it back to Slab Fork? <A. No, sir, that 
was when we were getting ready to deliver the tool to 
McJunkin. 

Q. And you don’t know who the young lady was that you 
spoke to at the union? A. No, sir, I don’t. 

Q. But in any event it was because of the information 
you received at the union that you did not deliver the item 
to McJunkin and did not pick it up and return it to Slab 
Fork? 
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A. I knew there had been a picket at McJunkin and 
that’s one reason I wanted to find out because— 

Q. But if the union had said no, there was no picket, you 
would have delivered? A. Yes, sir, I would have. 

Mr. Friedman : That’s all. 
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The Court: It was noticeable all through this testimony 
that the witnesses tried to be very careful to refrain from 
saying that officers in the local office gave them any definite 
instructions, but it was easy to see from the evidence that 
the implication which they received was to refuse to haul 
the goods. You can have instructions without words, and 
that’s what happened here. 
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GENERAL COUNSEL’S EXHIBIT 5 


“February 19, 1957 


“Chauffeurs, Teamsters and 
Helpers Local Union No. 175 
Charleston, W. Va. office: 4515 MacCorkle Ave., S.E. 
Box 1605 
Charleston 26, W. Va. 
Phone: Walnut 5-2196 


Gentlemen : 
Please be advised that there is a labor dispute between 


this local union and McJunkin Corporation, and a picket 
line has been established. 


This letter is to inform you that under Article IX of our 
current Over the Road and Local Cartage Agreements, our 


members intend to refuse to handle goods with this unfair 
Employer. 


It is our intent that all freight picked up for this Em- 
ployer after Midnight today, Tuesday, February 19, 1957, 
shall be termed Unfair goods until such time as the dispute 
is settled. 


Very truly yours, 


Teamsters Local Union No. 175 
(Signed) McDonald Smith 
McDonald Smith, Business Agent” 


Nationat Lasor Retations Boarp 


Case No. 9-CC-133. GC Official Exhibit No. 5. Disposi- 
tion: Identified \/; Received \/; Rejected —. In the matter 
of Teamsters Local 175 (McJunkin). Date: 3-11-58. Wit- 
ness: —. Reporter: GBT. No. pages: 1. 
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GENERAL COUNSEL'S EXHIBIT 6A 


Unrrep States or AMERICA 
Berore toe Nationa Lasor Retations Boarp 


CaavFFeurs, TEAMSTERS AND HELPERS 
Locat Union No. 175, InrerwationaL 
BrorHerHoop or Teamsters, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPers } Case No. 9-CC-133 
or AMERICA 
and 
McJunkin Corporation 


ORDER REOPENING RECORD AND REMANDING 
PROCEEDING TO REGIONAL DIRECTOR 
FOR FURTHER HEARING 


On May 15, 1958, Trial Examiner William F. Scharnikow 
issued his Intermediate Report and Recommended Order 
in the above-entitled proceeding, and on the same date the 
proceeding was transferred to the Board. Exceptions to 
the Intermediate Report were filed by the Charging Party 
on June 6, 1958, and by the General Counsel and the 
Respondent Union on June 9, 1958. 

Upon consideration of the exceptions filed by the parties 
the Board has determined that it desires to have before it 
further information which may best be obtained by further 
hearing. Accordingly. 

IT IS HEREBY ORDERED that the record in this 
proceeding be, and it hereby is, reopened, and that a 
further hearing be held before Tria] Examiner William F. 
Scharnikow for the purpose of hearing and determining 
the nature and purpose of the strike or labor dispute, if 
any, at the premises of McJunkin Corporation, and the 
nature and purpose of the picketing by the Respondent 
Union at said premises; and 
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IT IS FURTHER ORDERED that this proceeding be, 
and it hereby is, remanded to the Regional Director for 
the Ninth Region for the purpose of arranging such hear- 
ing; and Shs 

IT IS FURTHER ORDERED that, upon the conclusion 
of the hearing the Trial Examiner shall prepare and serve 
upon the parties a Supplemental Intermediate Report con- 
taining findings of fact upon the evidence received pur- 
suant to the provisions of this order, conclusions of law, 
and recommendations; and that, following the service. of 
such Supplemental Intermediate Report upon the parties, 
the provisions of Section 102.46 of the Board’s Rules and 
Regulations shall be applicable. 


Dated, Washington, D. C., December 2, 1958. 
By direction of the Board: 


Frank M. Kuzrer 
Executive Secretary — 


Case No. 9-CC-133. Official Exhibit No. GC-6-A. Disposi- 
tion: Identified \/; Received /; Rejected —. In the matter 
of Teamsters Local 175 (McJunkin). Date: 2-10-59. Wit- 
ness: —. Reporter: GBT. No. pages: 1. 
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GENERAL COUNSEL'S EXHIBIT 7E 


Unrrep Srates Court or APPEALS 


For tae Fourts Crmcvir 


No. 7522 


Nationat Lazor Reiations Boarp, 
Petitioner, 


v. 


Cuavrrevrs, TeaMsters AnD Hetrers Loca Union No. 175, 
IwTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS 
‘WareHouseMEN AND Hevpers or America, AFL-CIO 

; Respondent. 


Petition for Enforcement of an Order of the National Labor 
Relations Board upon Settlement Agreement of the 
Parties for Consent Decree 


THIS CAUSE came on to be heard upon the petition of 
the National Labor Relations Board for the enforcement 
of a certain order issued by it against the above-named 
respondent on the 5th day of July 1957 in a proceeding 
before the said Board numbered 9-CC-93, entitled “Chauf- 
feurs, Teamsters and Helpers Local Union No. 175, Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, AFL-CIO and Mc- 
Junkin Corporation,” upon a transcript of the record in 
said proceeding certified and filed in this court; and upon 
a settlement agreement of the parties providing for the 
entry of a consent decree of this court enforcing the order. 
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ON CONSIDERATION WHEREOF, it is ordered, ad- 
judged and decreed by the United States Court of Appeals 
for the Fourth Circuit, that the said order of the National 
Labor Relations Board, attached hereto, be and the same 
is hereby enforced; and that the said Chauffeurs, Team- 
sters and Helpers Local Union No. 175, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AFL-CIO, abide by and perform the 
directions of the Board in said order contained. 


ef Judge, lou: ircult 


nit tates Circuit Judge 


United States Circuit Judge 
Entry consented to this 27th day of August, 1957. 


/S/ Stephen Leonard 

Stephen Leonard 

Associate General Counsel 
NatronaL Lasor ReLations Boarp 


Entry consented to this 27th day of August, 1957. 


Martin C. Bowles 
Attorney for Respondent 


A TRUE COPY 


U. S. Court of Appeals, Fourth Cireuit 


Case No. 9-CC-133. Official Exhibit No. GC-7-E. Disposi- 
tion: Identified \/; Received \/; Rejected —. In the matter 
of Teamsters Local 175 (McJunkin). Date: 2-10-59. Wit- 
ness: —. Reporter: GBT. No. pages: 2. 
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GENERAL COUNSEL'S EXHIBIT 7F 


Charleston, West Virginia 
DS-564 


Unrrep States or AMERICA 


Berore THE Nationay Lazsor Rerations Boarp 


CHAUFFEURS, TEAMSTERS AND HELPERS 
Locat Union No. 175, InvernationaL 
BrorHerHoop or TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS } Case No. 9-CC-93 
or America, AFL-CIO 
and 
McJunxin CorPoraTIONn 


DECISION AND ORDER 
Statement of the Case 


On April 16, 1957, Chauffeurs, Teamsters and Helpers 
Local Union No. 175, International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, 
AFL-CIO, herein called the Respondent; McJunkin Cor- 
poration, herein called McJunkin, and Clifford L. Hardy, 
counsel for the General Counsel on behalf of the National 
Labor Relations Board, herein called the Board, entered 
into a Settlement Agreement, subject to approval of the 
Board, providing for the entry of a consent order by the 
Board, and a consent decree by any appropriate United 
States Court of Appeals. The parties waived all further 
and other procedure before the Board to which the Re- 
spondent and other parties may be entitled under the Act, 
and the Rules and Regulations of the Board, and the Re- 
spondent waived its right to contest the entry of a consent 


68 


decree, or to receive further notice of the application there- 
for. 

The aforesaid Settlement Agreement is hereby approved 
and made a part of the record herein, and the proceeding 
is hereby transferred to and continued before the Board for 
the entry of a Decision and Order pursuant to the provi- 
sions of the said Settlement Agreement. 

Pursuant to the provisions of Section 3 (b) of the Act, 
the Board has delegated its powers in connection with this 
proceeding to a three-member panel. 

Upon the basis of the aforesaid Settlement Agreement 
and the entire record in the case, the Board makes the fol- 
lowing: 


Findings of Fact 


1. The business of the Employers 

(a) McJunkin is engaged principally in the wholesale 
distribution of pipe and other industrial products in West 
Virginia and other States of the United States. During 
1956, in the course of its said business operations, Me- 
Junkin purchased and received directly from manufac- 
turers and other suppliers located outside the State of 
West Virginia, merchandise and supplies of a value in ex- 
cess of $8,600,000. During 1956, McJunkin sold and shipped 
merchandise and supplies from its place of business at 
Charleston, West Virginia, to points outside the State of 
a value in excess of $4,500,000. 

(b) O. K. Trucking Company is a common carrier of 
freight by motor vehicle operating terminals in several 
states. 

(c) Arundel-Dixon-Hunkin, H. K. Ferguson Co., Trojan 
Steel Co., United Fuel Gas Co., American Viscose Corpora- 
tion, General Chemical Division, Allied Chemical & Dye 
Corporation, Libby-Owens-Ford Glass Co., Appalachian 
Electric Power Co., Evans Lead Division, National Lead 
Company, Barium Reduction Corporation, Owens-Illinois 
Glass Co., Carbide & Carbon Chemicals Co., Roberts 
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Chemical Co., Westvaco Chlor-Alkali Division, Food Ma- 
chinery and Chemical Corporation, Catalytic Construction 
Co., Marbon Division, Borg-Warner Corporation, Carbo- 
rundum Metals Co., and E. I. duPont de Nemours & Com- 
pany, are manufacturers and construction companies oper- 
ating on a multi-state basis, with plants and projects 
located at or near Charleston and Parkersburg, West Vir- 
ginia. We find that the Employers are engaged in com- 
merce within the meaning of the Act. 

2. The labor organization involved 

Chauffeurs, Teamsters and Helpers Local Union No. 175, 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, AFL-CIO is a 
labor organization within the meaning of Section 2 (5) of 
the Act. 


ORDER 


Upon the basis of the above findings of fact, the Settle- 
ment Agreement and the entire record in the case, and pur- 
suant to Section 10 (c) of the National Labor Relations 
Act, the National Labor Relations Board hereby orders 
that: 

Respondent, Chauffeurs, Teamsters and Helpers Local 
Union No. 175, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, AF'L- 
CIO, and its officers, representatives and agents shall: 

A. Cease and desist from engaging in, or by orders, 
instructions, directions, picketing, or appeals, or by any 
like or related acts or conduct, or by permitting any such 
to remain in existence or effect, inducing or encouraging 
the employees of O. K. Trucking Company, Arundel-Dixon- 
Hunkin, H. K. Ferguson Co., Trojan Steel Co., United 
Fuel Gas Co., American Viscose Corporation, General 
Chemical Division, Allied Chemical & Dye Corporation, 
Libbey-Owens-Ford Glass Co., Appalachian Electric Power 
Co., Evans Lead Division, National Lead Company, Barium 
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Reduction Corporation, Owens-Illinois Glass Co., Carbide 
& Carbon Chemicals Co., Roberts Chemical Co., Westvaco 
Chlor-Alkali Division, Food Machinery and Chemical Cor- 
poration, Catalytic Construction Co., Marbon Division, 
Borg-Warner Corporation, Carborundum Metals Co., and 
BE. L duPont de Nemours & Company, or of any other 
employers other than McJunkin, to engage in a strike or 
a concerted refusal in the course of their employment to 
use, manufacture, process, transport, or otherwise handle 
or work on any goods, materials, articles, or commodities, 
or to perform any services for their employers where an 
object thereof is to force or require said employers or 
any other employer or person to cease using, selling, han- 
dling, transporting or otherwise dealing in the products 
of McJunkin, or to cease doing business with McJunkin. 

B. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 

(1) Post immediately in conspicuous places throughout 
its meeting places and business offices, copies of the Notice 
to All Members attached hereto as “Appendix A.” Copies 
of such Notice, to be furnished by the Regional Director 
for the Ninth Region, shall, after being duly signed by an 
official representative of the Respondent, Chauffeurs, 
Teamsters and Helpers Local Union No. 175, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AFL-CIO, be posted immediately upon 
receipt thereof and maintained for a period of sixty (60) 
consecutive days thereafter in conspicuous places, including 
all places where notices to members are customarily posted. 
Reasonable steps shall be taken by Respondent to be sure 
that said Notices are not altered, defaced or covered by 
any other material. The Respondent shall also sign copies 
of the said Notices which the said Regional Director shall 
submit for posting, the employers willing, at the premises 
of McJunkin Corporation and of the other employers 
named in Paragraph A above. 
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(2) Notify the Regional Director for the Ninth Region 
in writing, within ten (10) days from the date of this 
Order, what steps the Respondent has taken to comply 
herewith. 


Dated, Washington, D. C., July 5, 1957. 


Boyd Leedom, Chairman 


Abe Murdock, Member 


Joseph Alton Jenkins, Member 


NarionaL Lasor Reiations Boarp 
(Sea) 


Case No. 9-CC-133. Official Exhibit No. GC-7-F. Dispo- 
sition: Identified —; Received \/; Rejected —. In the mat- 
ter of Teamsters Local 175 (McJunkin). Date: 2-10-59. 
Witness: —. Reporter: GBT. No. pages: 3. 
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APPENDIX A 
NOTICE 


To Att MEMBERS OF 
Cuavrrevurs, TEAMSTERS AND Hetpers LocaL Union No. 175, 
InTERNATIONAL BrorHERHOOD oF TEAMSTERS, CHAUFFEURS, 
WarEHOUSEMEN aND Hetrers or America, AFL-CIO 


Pursuant to a Decision and Order of the National Labor 
Relations Board, based upon a Stipulation providing for 
a Consent Decree in an appropriate circuit of the United 
States Court of Appeals, and in order to effectuate the 
policies of the National Labor Relations Act, we hereby 
notify our members that: 


WE WILL NOT engage in, or by orders, instructions, 
directions, picketing or appeals, or by any like or re- 
lated acts or conduct, or by permitting any such to 
remain in existence or effect, induce or encourage the 
employees of O. K. Trucking Company, Arundel- 
Dixon-Hunkin, H. K. Ferguson Co., Trojan Steel Co., 
United Fuel Gas Co., American Viscose Corporation, 
General Chemical Division, Allied Chemical & Dye 
Corporation, Libbey-Owens-Ford Glass Co., Appala- 
chian Electric Power Co., Evans Lead Division, Na- 
tional Lead Company, Barium Reduction Corporation, 
Owens-Illinois Glass Co., Carbide & Carbon Chemicals 
Co., Roberts Chemical Co., Westvaco Chlor-Alkali 
Division, Food Machinery and Chemical Corporation, 
Catalytic Construction Co., Marbon_ Division, Borg- 
Warner Corporation, Carborundum Metals Co., E. L 
duPont de Nemours & Company, or of any other em- 
ployer, to engage in, a strike or a concerted refusal in 
the course of their employment to use, manufacture, 
process, transport, or otherwise handle or work on any 
goods, articles, materials, or commodities, or to per- 
form any services, where an object thereof is to force 
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or require said employers, or any other employer or 
person, to cease doing business with McJunkin Cor- 
poration. 


Cuavrrevrs, TEAMSTERS AND Hetrers Loca 
Union No. 175, Invernationat BrorHERHoop OF 
Teamsters, CHAUFFEURS, WAREHOUSEMEN 

anp Hetprers or America, AFL-CIO 


(Representative) (Title) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 


DECISION AND ORDER 


On May 15, 1958, Trial Examiner William F. Scharnikow 
issued his Intermediate Report in the above-entitled 
proceeding, finding that the Respondent had engaged in, 
and was engaging in, certain unfair labor practices alleged 
in the complaint, and recommending that it cease and 
desist therefrom and take certain affirmative action, as set 
forth in the copy of the Intermediate Report attached here- 
to. The Trial Examiner also found that the Respondent 
had not engaged in certain other alleged unfair labor prac- 
tices, and recommended that those allegations of the com- 
plaint be dismissed. Thereafter, the Respondent, McJunkin 
Corporation (the charging party), hereinafter referred to 
as McJunkin, and the General Counsel filed exceptions to 
the Intermediate Report and supporting briefs. On Decem- 
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ber 2, 1958, the Board remanded the case to the Trial 
Examiner for further hearing, and on April 30, 1959, the 
Trial Examiner issued his Supplemental Intermediate Re- 
port, a copy of which is attached hereto, with the recom- 
mendation that the Board adopt the findings, conclusions 
and recommendations in his original Intermediate Report. 
Subsequently, McJunkin filed exceptions to the Supple- 
mental Intermediate Report and a supporting brief. 


The Board has reviewed the rulings made by the Trial 
Examiner at the hearings and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate and Supplemental 
Intermediate Reports, the exceptions and briefs and the 
entire record in the case and hereby adopts the findings, 
conclusions and recommendations of the Trial Examiner 
only insofar as they are consistent with the findings, con- 
clusions, and order hereinafter set forth. 

128 NIRB No. 57 


The instant proceeding arises out of four incidents 
alleged to be violations of Section 8(b)(4)(A) of the Act. 
These incidents involve the inducement of employees of 
Bell Transit Co., Epperley Transfer Company, Smith’s 
Transfer Corporation of Staunton, Virginia, and Miami 
Transportation Company (herein called Bell, Epperley, 
Smith, and Miami, respectively). The record establishes, 
as detailed in the Intermediate and Supplemental Inter- 
mediate Reports, that as to the Miami incident the Re- 
spondent induced and encouraged Miami’s employees not 
to handle McJunkin’s freight then at Miami’s terminal for 
transhipment. As to the Bell, Smith and Epperley incidents, 
the employees were induced and encouraged not to make 
deliveries to (as in the case of all three), or pickups at 
(as in the case of Epperley), McJunkin. 

The Trial Examiner found that as to the Miami incident 
the Respondent’s conduct was violative of Section 8(b) (4) 
(A). We agree with the Trial Examiner’s finding here not 
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only for the reasons relied on by the Trial Examiner, but 
for the additional reasons hereinafter set forth. 


The Trial Examiner further found that'as to the Bell, 
Smith and Epperley incidents the Respondent did not 
violate the Act. As to these three, the Trial Examiner 
found, inter alia, that the inducement and encouragement 
of these employees, unlike that in the case of Miami, in- 
vited action only at the premises of McJunkin, the primary 
employer. The Trial Examiner reasoned that the Bell, 
Smith and Epperley incidents were thus incidents to which 
the principle of the Board’s decision in Interborough News’ 
was applicable; and that, therefore, the inducement of the 
employees there did not violate the Act. We do not agree. 


It is clear from the record in this case that the Re- 
spondent’s whole course of conduct was directed toward 
the inducement and encouragement of employees of neutral 
employers not to handle McJunkin’s goods—the immediate 
object being to force a cessation of business between those 
neutral employers and McJunkin. Thus, the record shows, 
as noted by the Trial Examiner, that the Respondent, con- 
currently with its establishing a picket line at McJunkin 
on February 19, 1957, mailed letters to carriers operating 
in the Charleston, West Virginia area with whom it had 
“hot cargo” agreements. These letters which had not been 
revoked up to the time of the hearing herein, advised the 
recipients that there was a labor dispute between the Re- 
spondent and McJunkin, and that the Respondent’s mem- 
bers “intend to refuse to handle goods” with McJunkin. It 
is to be noted that by these letters the Respondent cate- 


1 Newspaper and Mail Deliverers’ Union of New York and Vicinity, 90 
NLRB 2135. In that case, a union induced its members employed by secondary 
employers to refuse to deliver newspapers to stands operated by Interborough 
News whose employees, represented by that union, were on strike. The locus 
of the inducement was at the secondary premises. The Boardheld “that 
because the Respondent’s conduct in such inducement invited action only at 
the premises of the primary employer, whose employees were on strike,” it 
was not violative of the Act. 
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gorically told the carriers that its members would refuse 
to handle McJunkin’s goods. Thus, at the very outset of the 
dispute, the Respondent announced its intention to embargo 
McJunkin’s goods and that it would carry out that objec- 
tive through its members. 


The picketing at McJunkin itself further evidences the 
Respondent’s objective and the nature of the means being 
employed to achieve it. Thus, during the period material 
here, the Respondent confined its picketing to but one of 
ten entrances to McJunkin’s plant—that one being a truck- 
ing entrance not generally used by McJunkin’s employees. 
The Trial Examiner found (and correctly so) that the 
“immediate, principal purpose” of the picketing at Me- 
Junkin “was to induce and encourage employees of other 
employers not to make pickups or deliveries at MceJunkin’s 
plant... .”? 


In the light of the Respondent’s course of conduct as de- 


scribed above, the principal issue here becomes one of 
determining whether particular instances of encouragement 
and inducement alleged to be unlawful may properly be 
considered in isolation and without reference to that course 
of conduct. We think not. 


Where a union, as the Respondent did here, sets out on 
a concerted effort to keep neutral employers from doing 
business with the primary employer by encouraging and 
inducing the employees of those neutral employers, “it 
would be manifestly unrealistic not to take into considera- 


2 While we rely on the nature of the primary picketing as evidence of the 
Respondent’s overall objective, we are not holding such picketing, considered 
alone, was itself unlawful. But see N.L.B.B. v. Drivers Local 639 (Curtis 
Bros., Inc.), 362 U.S. 274, wherein the Supreme Court in considering the 
applicability of Section 8 (b) (1) (A) to primary picketing stated (at p. 
290) “. . . we hold, that Congress in the Taft-Hartley Act, authorized the 
Board to regulate peaceful ‘recognitional’ picketing only when it is employed 
to accomplish objectives specified in Section 8 (b) (4) .. .” (Emphasis sup- 
plied.) 


17 


tion the total pattern of conduct” * engaged in by the union 
when passing upon particular incidents of inducement.‘ If 
the totality of the union’s effort is intended to accomplish 
a proscribed objective by inducements of secondary em- 
ployees, then each particular inducement, being a com- 
ponent part of that total effort, must be adjudged as 
unlawful.’ It follows that as the Respondent’s inducement 
and encouragement of the employees of Bell, Smith and 
Epperley were but a part of the Respondent’s total effort 
to bring about a cessation of business between MeJunkin 
and other employers by means proserbied by the Act, the 


* Truck Drivers and Chauffeurs Union, 92 NLRB 1715, 1721. 


“See the separate opinion of Mr. Justice Frankfurter (in which Justices 
Harlon and Whittaker joined) in N.L.2.B. v. Insurance Agents Union, 361 
U.S. 477, 506, wherein it was stated: 

Activities in isolation may be wholly innocent, lawful and “protected” 
by the Act, but that ought not to bar the Board from finding, if the 
record justifies it, that the isolated parts “are bound together as the 
pars of a single plan . . . The plan makes the parts unlawful.” Swift & 
Co. v. United States, 196 U.S. 375, 396. See also Aikens v. Wisconsin, 
195 U.S. 194, 206. 


* Carpenters Union, Local 151 v. Cisco Construction, 266 F. 2d 365 (C.A. 9), 
cert. den. 361 U.S. 828. In that case (an action brought under Section 303 
of the Act), the Court applied a “concept of the totality of effort” and held 
that lawful primary picketing, at a primary site, may become unlawful by 
reason of secondary activities away from the site, and that such picketing 
and secondary boycott activities may not be treated as severable. In reaching 
this conclusion, the Court stated that it relied upon its interpretation of the 
Supreme Court’s decisions in N. L. R. B. v. International Rice Milling Co., 
Inc., et al., 341 U.S. 665; N. L. B. B. v. Denver Building and Construction 
Trades Council, et al., 341 U.S. 675; International Brotherhood of Electrical 
Workers, Local 501, et al. v. N. L. B. B., 341 U.S. 694; and N. L. B. B. v. 
Local 74, United Brotherhood of Carpenters and Joiners of America, AFL, 
et al., 341 U.S. 707, and held: “From our analysis of these cases we con- 
clude that the defendants may be judged by their total activity during a 
period of time, provided the illegal activity is not de minimis” (p. 368). The 
Court reasoned: “To us it seems that one of the purposes of the Taft- 
Hartley Act was to permit a union to strike and picket without interruption 
so long as it played the game fair and ‘according to the book.’ But the right 
is unfair if... the union vigorously sets out in a concerted effort to keep 
other subcontractors from doing business with the contractor” (p. 369). 
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Respondent violated Section 8(b)(4)(A) with respect to 
these incidents, and we so find.* 


As we have concluded from the Respondent’s totality of 
effort that the Respondent violated the Act as alleged, we 
find it unnecessary to pass upon or consider the principle 
of the Board’s decision in Interborough News. The union’s 
totality of effort was not in issue in that case. There, the 
Board was not confronted with a situation like the one 
herein; for here, as the Trial Examiner found, the im- 
mediate and principal purpose of the picketing carried on 
by the Respondent at the primary situs was not aimed at 
the primary employer, its employees, or the public, but 
rather was aimed at the inducement of employee of 
secondary employers.” Nor in Interborough News was the 


“Our finding that the Respondent violated Section 8 (b) (4) (A) of the Act 
is limited to the four incidents alleged in the complaint and which occurred 
within the six-month period preceding the date of the filing of the charge 
herein. However, we have taken into consideration the events surrounding the 
inception of the dispute between McJunkin and the Respondent as background 
evidence under the “established judicial rule of evidence that testimony of 
prior or subsquent transactions, which for some reasons are barred from 
forming the basis of a suit may nevertheless be introduced if it tends reason- 
ably to show the purpose and character of the particular transactions under 
scrutiny.” Federal Trade Commission v. Cement Institute, 333 U.S. 683, 705; 
Paramount Cap Mfg. Co. v. N. L. B. B., 260 F. 2d 109, 113 (C.A. 8), and 
cases cited therein; International Brotherhood of Teamsters, etc. (Clark Bros. 
Transfer Co.), 121 NLRB 727, ft. 5, enf’d. 267 F. 2d 166 (C.A. D.C.). 


"Contrary to the position of our dissenting colleague, a union’s object is 
of paramount consideration in determining the lawfulness of its conduct 
under Section 8 (b) (4). See Local 1976, etc. v. N.L.B.B., 357 U.S. 93, 98; 
International Bice Milling Company v. N.L.B.B., 341 U.S. 665, 672; Retatt 
Fruit Union, etc. v. N.L.B.B., 249 F. 2d 591, (C.A. 9); Seafarers Inter- 
national Union v. N-L.B.B., 265 F. 2d 585, (C.A.D.C.) ; Superior Derrick Corp. 
v. N.LE.B., 273 F. 2d 891, (C.A. 5); NLB.B. v. Drivers Local 639, 362 
U.S. 274, 290. 

We agree with our dissenting colleague that the right to strike is protected 
by Section 13 of the Act. But as the Supreme Court stated in the Curtis 
case, supra, there are “limitations or qualifications” on this right. Section 
8 (b) (4) is a limitation or qualification on the right to strike and picket 
under Section 13 of the Act, with “the object of” such strike or picketing 
being determinative of its legality or illegality. See fn. 5, International Rice 
Milling, supra, 672. Congress has therefore set the rules and if a union fol- 
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Board confronted with a situation where, as the record also 
clearly shows was the case here, the union engaged in ex- 
tensive hot cargo activities in addition to those instances 
of inducement which supposedly invited action only at the 
primary situs.* 

For the foregoing reasons, that case is inapposite.’ 


The Remedy 


As noted above, concurrently with the primary picketing, 
the Respondent sent hot cargo notices to its contracting 
employers in the Charleston area, The Tria] Examiner 
found that the hot cargo notices were never revoked and 
are still outstanding. There is evidence that in at least one 
instance, this notice was posted on the bulletin board of a 
secondary employer. The effectiveness of this boycott cam- 
paign is best evidenced by the fact that since the initial 
week of the dispute no trucks of any employer other than 
those of McJunkin have approached the picketed premises. 
In these circumstances, we are of the opinion that a broad 
order against the Respondent will be necessary to effectuate 


 — ————— SSS — 
lows them, there cannot be any conflict between the two Sections and the dual 
Congressional intent referred to by our colleague will be effectuated. More- 
over, we note that Sections 8 (b) (4) (C) and (D) generally involve primary 
picketing and the Board has never hesitated to find such picketing unlawful. 

*cr. N. L. B. B. v. International Rice Milling Co., Inc., swpra, at pp. 670- 
671, where the Supreme Court in holding that “each case must be considered 
in the light of its surrounding circums' ” pointed out that there were 
no inducements applied by the union in that case other than at the primary 
picket line, 

®While we view Interborough as inapposite, we feel constrained to point 
out that, contrary to what our dissenting colleague implies, the Supreme Court 
has never indicated its approval of Interborough; nor for that matter has 
any other court. 

With reference to the Supreme Court’s citation of the Schultz case in fn. 9, 
of Curtis, supra, which our dissenting colleague implies to be an approval of 
certain language contained in Schultz, we note that the Supreme Court cited 
Schults only on the following: “Picketing has been equated with striking for 
the purposes of Section 13 . . . Cf. International Brotherhood of Teamsters, 
Local No. 807 (Schulte Refrigerated Service, Inc.), 87 NLRB 502.” We 
cannot read any more into the Court’s citation of Schults than is set forth 
by the Court itself. 
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the policies of the Act. Therefore, we shall order the Re- 
spondent to cease and desist not only from its unlawful 
secondary activities with respect to the employees of the 
four particular employers involved here, but with respect 
to all other employers in the Charleston area with whom 
McJunkin may do business. In addition to requiring that 
the Respondent post an appropriate notice, we shall order 
the Respondent to have such notice published in a news- 
paper of general circulation in Charleston, West Virginia. 


ORDER 


Upon the entire record in this case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, as 
amended, the National J.abor Relations Board hereby 
orders that the Respondent, Chauffeurs, Teamsters and 
Helpers Local Union No. 175, International Brotherhood 
of Teamsters, Chauffeurs Warehousemen and Helpers of 
America, its officers, representatives, agents, successors and 


assigns, shall: 

1. Cease and desist from: 

(a) Engaging in, or inducing or encouraging the em- 
ployees of Bell Transit Co., Smith’s Transfer Corporation 
of Staunton, Virginia, Epperley Transfer Company, or 
Miami Transportation Company, or of any employer in the 
Charleston, West Virginia area, to engage in, a strike or 
concerted refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise handle or 
work on any goods, articles, materials, or commodities, or 
to perform any service for their respective employers, 
where an object thereof is to force or require said em- 
ployers or other persons to cease doing business with Mc- 
Junkin Corporation. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 

(a) Post at its business office in Charleston, West Vir- 
ginia, and all other places where notices to its members are 
customarily posted, copies of the notice attached hereto 
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and marked “Appendix.” Copies of said notice to be fur- 
nished by the-Regional Director for the Ninth Region shall, 
after being duly signed by an authorized representative of 
the Respondent, be posted by the Respondent immediately 
upon receipt thereof and maintained for a period of sixty 
(60) consecutive days thereafter, in conspicuous places, 
including all places where notices to members are custom- 
arily posted. Reasonable steps shall be taken by the Re- 
spondent to insure that the notices are not altered, defaced, 
or covered by any other material. 

(b) Cause a copy of said notice to be printed, at the 
Respondent’s expense, in a daily newspaper of general cir- 
culation in Charleston, West Virginia; 

(c) Mail to the Regional Director for the Ninth Region 
signed copies of said notice for posting at the premises of 
McJunkin Corporation, Bell Transit Co., Smith’s Transfer 
Corporation of Staunton, Virginia, Epperley Transfer 
Company, and Miami Transportation Company, if said em- 
ployers are willing, in places where notices to their em- 

. ployees are customarily posted; 

(a) Notify the Regional Director for the Ninth Region, 
in writing, within ten (10) days from the date of this order, 
what steps the Respondent has taken to comply herewith. 

Dated, Washington, D. C., August 9, 1960. 


Boyd Leedom, Chairman 
Philip Ray Rodgers, Member 


Joseph Alton Jenkins, Member 


NATIONAL LABOR RELATIONS BOARD 


(SEAL) 


In the event this Order is enforced by decree of a United States Court 
of Appeals, there shall be substituted for the words “PURSUANT TO A 
DECISION AND ORDER” the words “PURSUANT TO A DECREE OF THE 
UNITED STATES COURT OF APPEALS, ENFORCING AN ORDER.” 
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MEMBER FANNING, concurring in part and dissenting 
in part: 

I concur in the conclusion of the majority that the Re- 
spondent Union violated Section 8(b)(4)(A) by picketing 
the terminal of Miami Transportation Company to force 
a cessation of business between that neutral Employer and 
McJunkin Corporation, the primary employer involved in 
a labor dispute with the Union. 

I dissent, however, from the majority’s further conclu- 
sion, based on a novel “totality of effort” concept,” that the 
Union’s otherwise lawful inducement of employees not to 
cross the primary picket line at the McJunkin premises be- 
came unlawful in the context of the single secondary in- 
cident at the Miami terminal plus other considerations of 
generalized ** and “background”™ nature. This sweeping 


"Their theory is that if “the totality of the union’s effort is intended to 
accomplish a proscribed objective by inducements of secondary employees,” 
then every inducement, the good and the bad, must be adjudged unlawful as 
part of the “total effort.” The sole authority offered in support is the Ninth 
Cireuit opinion in Cisco Construction (Supra, note 5) involving a suit for 
damages under Section 303 of the Act. The result reached by the court 
must be construed in the restricted context of an assessment of damages, 
under a tort concept not applicable in Board cases (Douds v. I.L.A., 224 F.2d 
455, 459 (C.A. 2), cert. den, 350 U.S. 873); no holding was necessary or 
intended that the primary picketing there was unlawful; the court’s “totality” 
discussion was admittedly dicta. In a parallel proceeding (114 NLRB 27), 
the Board passed on the precise situation of the Cisco case and neither 
found the primary picketing unlawful nor applied a “totality of effort” 
theory. Nor has the Board or courts in any of the multitude of similar 
8(b)(4)(A) cases involving findings of lawful and unlawful incidents failed 
to sever the good from the bad and permit the union to adhere or fall back 
to that line of lawful conduct which is its preserved right. Here, particularly, 
a “totality of effort” theory was not alleged by the General Counsel nor before 
the parties in litigation. 

Since the primary dispute of Respondent Teamsters involved employees 
connected with McJunkin’s trucking operations, it is scarcely a ground for the 
majority’s criticism of Respondent that it limited its picketing to the proximate 
situs of the dispute, i.e. the trucking entrance. The record plainly shows 
that McJunkin’s own trucks used this entrance and that McJunkin’s drivers 
were present and exposed to the picketing. Clearly, the trucking entrance was 
& primary situs, and Respondent had the right at this situs to publicize its 
labor dispute to the public and to induce secondary employees approaching 


83 


condemnation of all primary activity where a minor portion 
of the Union’s conduct in a strike has been found to be 
secondary flies in the face of the Supreme Court’s repeated 
admonition to this Board to proceed warily and cautiously 
in adopting a broad construction of a Statute “that was, 
to a marked degree, the result of conflict and compromise 
between strong contending forces and deeply held views on 
the role of organized labor in the free economic life of the 
Nation and the appropriate balance to be struck between 
the uncontrolled power of management and labor to further 
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the picket line not to cross. See Di Giorgi Fruit Corp. v. N.L.E.B., 191 F, 2d 
642 (C.A-D.C.) ; Local 618 (Incorporated Oil Co.) v. N.L.B.B., 249 F. 24 332 
(C.A. 8) The majority’s reliance upon the Trial Examiner’s subsidiary finding 
relating to the “immediate, principal purpose” of the McJunkin picketing is 
misplaced and out of context. The Trial Examiner repeatedly found that 
“Respondent’s only ultimate objective for its picketing of McJunkin’s plant... 
was to procure the immediate return of the laid off employees .. .” a perfectly 
lawful object. See Douds v. I.L.A., 224 F. 2d 455, 459 (C.A. 2), in which 
Judge Learned Hand aptly distinguished “subsidiary” and “intermediate” 
objects from “ultimate” objects for purposes of Section 8 (b) (4) (A). 


* This “background evidence” includes incidents that occurred more than 6 
months before a charge was filed in this case and which were the basis of a 
charge in a previous case, never litigated or determined by the Board or any 
court, The Respondent agreed to the entry of a Board Order and consent 
decree in the Fourth Circuit forbidding any unlawful conduct. However, the 
settlement stipulation by its terms provides that it shall not be construed. as 
an admission by Respondent that it committed any unfair labor practice, no 
evidence was taken to support such a conclusion, and no finding was made 
by Board or court that the Act was violated. In the same “background” 
were “hot cargo” agreements and letters relating thereto which Respondent 
sent to carriers at the inception: of the McJunkin dispute in February 1957, 
In no event were the “hot cargo” letters unlawful. (Local 1976, Carpenters 
(Sana Door and Plywood Co.) v. N.L.B.B., 357 U.8. 93). Nor was it incum- 
bent on Respondent expressly to revoke these letters when the incidents in- 
volved herein arose in November 1957. Espondent’s consent to the court 
decree was at least enough of # revocation of any intention unlawfully to 
induce neutral employees not to handle McJunkin’s goods. Apart from other 
major considerations, the majority’s reliance on such “background evidence” is 
improper. Smelter Workers v. Eagle-Pitcher Mining, 325 U.S. 325; N.LB.B. 
-v. Bird Machine Co., 174 F. 2d 404 (C.A. 1); J. H. Pomeroy, 117 NLEB 724, 
736. 
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their respective interests.” ** In my opinion, the majority 
decision in this case is a reversal of the long established 
Interborough News case, 90 NLRB 2135, and the Pure Ou 
ease, 84 NLRB 315, cited with specific approval by the 
Supreme Court in International Rice Milling Company v. 
N.L.B.B. 341 U.S. 665, at 673.2% I think too that the majority 
decision is contrary to language recently added by Congress 
to Section 8(b)(4)(A). Reviewing and changing the lan- 
guage of this Section of the Act, Congress in 1959 added 
the proviso that nothing contained in that clause “shall be 
construed to make unlawful, where not otherwise unlawful, 
any primary strike or primary picketing.” (underscoring 
added). I point out that the Interborough News case and 
the Pure Oil case, cited above with judicial approval, have 
long held that the inducement of employees of secondary 
employers not to cross a primary picket line is “traditional 
primary strike action” not proscribed by Section 8(b) (4) 
(A). Explaining the additional protection to existing pri- 
mary conduct provided by the above amendment to this 
Section of the Act, the House Managers in their Report No. 
1147 on S. 1555 stated: “The purpose of this provision is 
to make it clear that the changes in Section 8(b) (4) do not 
overrule or qualify the present rules of law permitting 
picketing at the site of a labor dispute.* . . .” (underscoring 
added). I must emphasize that the above decisions, upon 
which I rely in finding lawful the inducement of employees 
at Bell, Smith and Epperley not to cross the primary picket 
line at McJunkin, were part of the existing law at the time 
these incidents occurred, at the time the above amendments 
were legislated by Congress, and for the past ten years of 


“ N.L.B.B. V. Drivers Local 689 (Curtis Bros., Inc.) 45 LERM 2975, at page 
2981, citing and quoting Local 1976, United Brotherhood of Carpenters Vv. 
N.L.B.B. 357 U.S. 93, 99-100. 

* See also, e.g., N-L-B.B. v. Rockaway News Supply, 345 U.S. 71, 80; Meter 
§ Pohlmann Furniture Co. v. Gibbons, 233 F. 2d 296 (C.A. 8), cert. den. 77 
S. Ct. 101; and cf. U. § Me Transfer Co., 119 NLRB 852. 

“Conference Report, H.R. No. 1147 on 8. 1555, 86th Cong. 1st Sess., Sep- 
tember 3, 1959. 
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8(b)(4) interpretation; indeed, until the majority decision 
in this case. 

The majority asserts that the Interborough News case 
is “inapposite” because of the “Respondent’s totality of 
effort.” As indicated above, the only unlawful aspect of 
this “total effort” is a single incident which occurred at 
the Miami terminal. Because of this incident, three other 
lawful incidents are found unlawful and the Respondent is 
ordered to cease all future primary conduct in connection 
with its McJunkin Jabor dispute.” It seems to me the tail 
here wags the dog. If the majority’s view is to prevail 
generally in establishing unfair labor practices then an 
employer who fires a single employee for union activity 
may find that he has committed unfair labor practices in 
firing three others for cause. Such a result, I think even 
the majority would agree, obviously is absurd. 


It is my view, supported by numerous decisions of the 
Circuit Courts of Appeals,* the Supreme Court of the 


United States, and legislative history of the Act,” that a 
literal reading of Section 8(b)(4) was not intended by 
Congress because such a reading does violence to Sections 
7 and 13. A reasonable interpretation of these Sections 
of the Act requires the Board to effectuate a dual and some- 
times seemingly conflicting Congressional purpose: to 
shield neutral employers from controversies not their own, 


My majority colleagues states they “are not holding [the McJunkin] 
picketing, considered alone, was itself unlawful.” It appears therefore they 
would hold that, considered in contest, the traditional primary picketing at 
McJunkin would be found unlawful. Such a result would consistently follow 
from their “totality of effort” doctrine expounded herein to convert the 
similarly lawful incidents at Bell, Smith and Epperley into unlawful conduct. 

*N.LB.B. v. Service Trade Chauffeurs, Local 145 (Howland Dry Goods) 
191 F. 2d 65 (C.A. 2); Seafarers International Union (Salt Dome Production 
Co.) Vv. NLB.B. 265 F.2d. 585 (C.A. D.C.) and cases cited therein, 

»N.L.B.B. Vv. International Bice Milling 341 U.S. 665; NL.B.B. v. Denver 
Building and Construction Trades Council et al (Gould § Preisener) 341 US. 
675. 

™ Conference Beport, H.R, No. 1147 on 8. 1555, supra. 


84 


their respective interests.” ** In my opinion, the majority 
decision in this case is a reversal of the long established 
Interborough News case, 90 NLRB 2135, and the Pure Ow 
case, 84 NLRB 315, cited with specific approval by the 
Supreme Court in International Rice Milling Company v. 
N.L.R.B. 341 U.S. 665, at 673% I think too that the majority 
decision is contrary to language recently added by Congress 
to Section 8(b)(4)(A). Reviewing and changing the lan- 
guage of this Section of the Act, Congress in 1959 added 
the proviso that nothing contained in that clause “shall be 
construed to make unlawful, where not otherwise unlawful, 
any primary strike or primary picketing.” (underscoring 
added). I point out that the Interborough News case and 
the Pure Oil case, cited above with judicial approval, have 
long held that the inducement of employees of secondary 
employers not to cross a primary picket line is “traditional 
primary strike action” not proscribed by Section 8(b) (4) 
(A). Explaining the additional protection to existing pri- 
mary conduct provided by the above amendment to this 
Section of the Act, the House Managers in their Report No. 
1147 on S. 1555 stated: “The purpose of this provision is 
to make it clear that the changes in Section 8(b) (4) do not 
overrule or qualify the present rules of law permitting 
picketing at the site of a labor dispute.”*. . .” (underscoring 
added). I must emphasize that the above decisions, upon 
which I rely in finding lawful the inducement of employees 
at Bell, Smith and Epperley not to cross the primary picket 
line at McJunkin, were part of the existing law at the time 
these incidents occurred, at the time the above amendments 
were legislated by Congress, and for the past ten years of 


*N_L.B.B. v. Drivers Local 689 (Curtis Bros., Inc.) 45 LRRM 2975, at page 
2981, citing and quoting Local 1976, United Brotherhood of Carpenters Vv. 
N.L.B.B. 357 U.8. 93, 99-100. 

% See also, e.g., N.L.B.B. v. Rockaway News Supply, 345 U.S. 71, 80; Meier 
& Pohlmann Furniture Co. v. Gibbons, 233 F. 2d 296 (C.A. 8), cert. den. 77 
3. Ct. 101; and cf. U. ¢ Me Transfer Co., 119 NLEB 852, 

™* Conference Report, H.R. No. 1147 on 8. 1555, 86th Cong. Ist Sess., Sep- 
tember 3, 1959. 
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8(b)(4) interpretation; indeed, until the majority decision 
in this case. 

The majority asserts that the Interborough News case 
is “inapposite” because of the “Respondent's totality of 
effort.” As indicated above, the only unlawful aspect of 
this “total effort” is a single incident which occurred at 
the Miami terminal. Because of this incident, three other 
lawful incidents are found unlawful and the Respondent is 
ordered to cease all future primary conduct in connection 
with its McJunkin labor dispute.” It seems to me the tail 
here wags the dog. If the majority’s view is to prevail 
generally in establishing unfair labor practices then an 
employer who fires a single employee for union activity 
may find that he has committed unfair labor practices in 
firing three others for cause. Such a result, I think even 
the majority would agree, obviously is absurd. 

It is my view, supported by numerous decisions of the 
Cirenit Courts of Appeals,* the Supreme Court of the 


United States,” and legislative history of the Act,” that a 
literal reading of Section 8(b)(4) was not intended by 
Congress because such a reading does violence to Sections 
7 and 13. A reasonable interpretation of these Sections 
of the Act requires the Board to effectuate a dual and some- 
times seemingly conflicting Congressional purpose: to 
shield neutral employers from controversies not their own, 


™My majority colleagues states they “are not holding [the McJunkin] 
picketing, considered alone, was itself unlawful.” It appears therefore they 
would hold that, considered in context, the traditional primary picketing at 
MeJunkin would be found unlawful. Such a result would consistently follow 
from their “totality of effort” doctrine expounded herein to convert the 
similarly lawful incidents at Bell, Smith and Epperley into unlawful conduct. 

*N LEB. v. Service Trade Chauffeurs, Local 145 (Howland Dry Goods) 
191 F. 2d 65 (C.A. 2); Seafarers International Union (Salt Dome Production 
Co.) V. N-LB.B. 265 F.2d. 585 (C.A. D.C.) and cases cited therein, 

» N.LE.B. v. International Rice Milling 341 U.S. 665; NL.B.B. v. Deer 
Building and Construction Trades Cownoil et al (Gould § Preisener) 341 U.S. 
675. 

™ Conference Report, H.R. No. 1147 on 8. 1555, supra. 
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while permitting unions to engage in strikes and picketing 
activities against employers with whom they have legiti- 
mate labor disputes. The majority approach to 8(b) (4) 
in this case is that the paramount consideration in deter- 
mining the lawfulness of the Union’s conduct is its object. 
Having found that the object was not restricted solely to 
the inducement of McJunkin’s employees, the majority is 
satisfied that a violation of Section 8(b)(4)(A) has been 
established by conduct otherwise lawful. Careful considera- 
tion of the cases cited above persuade me that the majority 
is mistaken. If they are not, then virtually all picketing 
must be forbidden under this Section, contrary to the Con- 
gressional protection of the right to strike guaranteed in 
Sections 7 and 13. Ten years ago the Board said in Schultz 
Refrigerated Service, Inc. 81 NLRB 502, cited with ap- 
proval by the Supreme Court in NZRB v. Drivers Local 639 
(Curtis Bros. Inc.) 45 LRRM 2975, footnote 9: “Plainly, 
the object of all picketing at all times is to influence third 
persons to withhold their business or services from the 
struck employer. In this respect there is no difference be- 
tween lawful primary picketing and unlawful secondary 
picketing proscribed by Section 8(b)(4)(A).” Over the 
years the Board and the courts have carefully avoided a 
literal interpretation of this Section of the Act, which would 
give, as the majority does in this case, paramount im- 
portance to the union’s object. Rather, the attempt has 
been made, sometimes painful and difficult, to establish 
within. the intent of Congress fair rules of the game to 
protect, on the one hand, traditional primary strike activity, 
and to prevent the unnecessary involvement of neutral em- 
ployers in those strikes. 

My objection to the majority decision is that it upsets a 
careful and judicially approved balance between what a 
union may do and what it may not do under a provision of 
the law outlawing secondary boycotts. I hold that to the 
extent the Respondent’s conduct was secondary, as in the 
Miami incident, it may not engage in such activity in the 
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future. To the extent it sought merely to induce persons 
not to cross its lawful picket line at the McJunkin premises, 
its conduct was lawful and it has every right under Sections 
7 and 13 of the Act to continue such activity.” 


Dated, Washington, D. C., August 9, 1960. 


John H. Fanning, Member 
NATIONAL LABOR RELATIONS BOARD 


Member Bean, 
I concur in Member Fanning’s separate opinion. 


Dated, Washington, D. C., August 9, 1960. 


Stephen S. Bean, Member 
NATIONAL LABOR RELATIONS BOARD 


"The Supreme Court caveat in the Curtis case is uniquely appropriate here 
—that “. . . Section 13 is a command of Congress to the Courts to resolve 
doubts as ambiguities in favor of an interpretation . . . which safeguards 
the right to strike as understood prior to the passage of the Taft-Hartley 
Act.” 
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APPENDIX 


NOTICE 


‘o ALL MEMBERS oF CHAUFFEURS, TEAMSTERS AND HELPERS, 
Locan Uston No. 175, IsrernationaL BroTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA 


Poursvant To 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 


WE WILL NOT engage in, or induce or encourage 
the employees of BELL TRANSIT CO., SMITH 
TRANSFER CORPORATION OF STAUNTON, 
VIRGINIA, EPPERLEY TRANSFER COM- 
PANY, or MIAMI TRANSPORTATION COM- 
PANY, or of any employer in the Charleston, West 
Virginia area, to engage in, a strike or concerted 
refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise han- 
dle or work on any goods, articles, materials, or 
commodities, or to perform any services for their 
respective employers, where an object thereof is 
to force or require said employers or other persons 
to cease doing business with McJUNKIN CORPO- 
RATION. 
Cuavrreurs, TEAMSTERS, AND HELPERS 
Locan Union No. 175, International 
BrorHerHoop or TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA 
By 
(Representative) (Title) 


ooo OAIOOSSS 
This notice must remain posted for 60 days from the date 
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hereof, and must not be altered, defaced, or covered by any 
other material. 


INTERMEDIATE REPORT AND RECOMMENDED ORDER 


Statement of the Case 


The present complaint asserts that the Respondent-Union 
committed unfair labor practices affecting commerce within 
the meaning of Sections 8 (b) (4) (A) and 2 (6) and (7) 
of the National Labor Relations Act, and was issued by the 
General Counsel upon charges and amended charges filed 
on November 12, 1957, and January 22, 1958, respectively, 
by McJunkin Corporation of Charleston, West Virginia, 
herein called McJunkin and also “the primary employer.” 

With respect to unfair labor practices, the complaint 
alleges in substance: 

(a) That “since on or about February 20, 1957, the Re- 
spondent has been picketing the premises of McJunkin at 
Charleston, West Virginia, in furtherance of a labor dispute 
with McJunkin”; 

(b) That existing collective bargaining contracts of the 
Respondent with certain motor vehicle common carriers, 
operating under certificates from the Interstate Commerce 
Commission, contain what is commonly referred to as a 
“hot cargo clause; * 

(ec) That, on or about February 19, 1957, the Respondent, 
in furtherance of its labor dispute with McJunkin, sent 
notices by mail to certain of these carriers, with whom it 
has these contracts, including Bell Transit Co. (herein called 
Bell), Epperley Transfer Company (herein called Epper- 
ley), Smith’s Transfer Corporation of Staunton, Virginia 


1The complaint describes this clause as purporting to confer upon the 
carriers’ employees “‘the right? not to handle a shipper’s goods if the Re- 
spondent considers said goods to be ‘unfair’ as the term ‘unfair’ is defined 
in said agreement.” The actual contractual provision is set forth in con- 
‘nection with the findings hereinafter made. : ee 
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(herein called Smith), and Miami Transportation Company 
(herein called Miami) ; 

(d) That this notice “has not been revoked or modified by 
the Respondent and has been continued in effect by the 
Respondent to this date, and the so-called dispute with 
McJunkin is still in effect”; and 

(e) That, since on or about August 9, 1957, the Respond- 
ent has violated Section 8 (b) (4) (A) of the Act by 
inducing and encouraging employees of Bell, Epperley, 
Miami, and Smith to engage in strikes or concerted refusals 
in the course of their employment to transport or otherwise 
handle goods, and to perform services, with the objects of 
forcing these carriers to cease transporting and handling 
McJunkin’s shipments and to cease doing business with 
McJunkin. 

In its answer to the complaint, the Respondent (1) admits 
that it holds contracts with Bell, Smith, and Miami and 
certain other carriers; (2) denies the accuracy of the sum- 
mary in the complaint of the “hot cargo” clause; and (3) 
admits that on or about February 19, 1957, it sent letters 
to certain carriers informing them of the existence of a 
labor dispute between the Respondent and McJunkin. 
Otherwise, the Respondent in its answer denies the allega- 
tions of the complaint concerning the asserted unfair labor 
practices. With respect to the letters of February 19, 1957, 
the Respondent’s answer asserts that they were sent out 
more than 6 months before any charge was filed in the 
present case. 

Pursuant to notice, a hearing was held in Charleston, 
West Virginia, on March 11, 1958, before the undersigned 
Trial Examiner duly designated by the Chief Trial Exami- 
ner. The General Counsel, the Respondent, and McJunkin 
appeared by counsel and were afforded full opportunity 
to be heard, to examine and cross-examine witnesses, and 
to introduce competent and relevant evidence bearing upon 
the issues. The General Counsel and counsel for the Re- 
spondent stipulated the introduction in evidence in the 
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present proceeding of the testimony of witnesses given in 
an ancillary proceeding for a temporary injunction under 
Section 10 (1) of the Act, in the United States District 
Court for the Southern District of West Virginia. They 
also submitted, and stipulated for the introduction in evi- 
dence of, copies of the exhibits received in evidence at the 
Federal District Court hearing. Counsel for McJunkin 
offered no objection to these stipulations, and they were 
therefore accepted and the stipulated evidence was received. 
No other evidence was received. Counsel for the Respond- 
ent objected to an offer of certain evidence by counsel for 
McJunkin. The undersigned permitted the offer to be 
made by question and answer but then, for reasons fully 
set forth on the record, sustained the Respondent’s objec- 
tion and rejected the evidence. All parties waived their 
rights to oral argument. On March 24, 1958, the under- 
signed received briefs from the General Counsel and counsel 
for McJunkin. 


Upon the entire record in the case, the undersigned makes 
the following: 


Findings of Fact 
L. The business of the primary employer 


The primary employer, McJunkin Corporation, is a West 
Virginia corporation, engaged principally in the sale and 
distribution of pipe and other related industrial products 
in West Virginia and several other States of the United 
States. In 1957, McJunkin purchased and received directly 
from manufacturers and other suppliers located outside 
the State of West Virginia, pipe and other related indus- 
trial products of a value in excess of $5,000,000. During 
1957, McJunkin sold and shipped pipe and other related 
industrial products from its place of business in Charleston, 
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West Virginia, to points outside the State of West Virginia, 
of a value in excess of $5,000,000. 

The undersigned finds that at all times material herein 
McJunkin Corporation, the primary employer, is and has 
been engaged in commerce and operations affecting com- 
merce as defined in Section 2 (6) and (7) of the Act. 


IL The labor organization involved 


Chauffeurs, Teamsters and Helpers Local Union No. 175, 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, is a labor organization 
within the meaning of Section 2 (5) of the Act. 


Il. The unfair labor practices 


A. The “hot cargo” clauses and the 
Respondent’s notice to the 
carriers thereunder 


As stated in the complaint and admitted in the answer, 
the Respondent has been engaged in a labor dispute with 
McJunkin and has picketed McJunkin’s business premises 
in Charleston, West Virginia, since on or about February 
20, 1957. In substance, the General Counsel contends that, 
by appealing to the employees of various motor carriers 
to exercise their “rights” under a “hot cargo” clause in the 
contracts with these carriers, the Respondent has induced 
and encouraged these employees to engage in a concerted 
refusal to handle MeJunkin’s goods with the objects of 
forcing the carriers to cease transporting and handling 
McJunkin’s shipments and to cease doing business with 
McJunkin. According to the General Counsel, the Re- 
spondent has thereby violated Section 8 (b) (4) (A) of 
the Act. 

The evidence shows, and the undersigned finds, that dur- 
ing the period embracing the material events in the pres- 
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ent case, the Respondent has in fact been party to identical 
“hot cargo” contracts with a number of the motor vehicle 
carriers operating in the Charleston area under certificates 
issued by the Interstate Commerce Commission, including 
Miami, Bell, and Smith, but not Epperley (as the complaint 
also alleges). The “hot cargo” clause of each of these con- 
tracts (Article IX) is almost identical to that considered 
by the Board in the Genuine Parts Company case (119 
NLRB No. 53) and, for convenient reference is set forth in 
full in Appendix A. 

The evidence also shows, and the undersigned finds, that 
on February 19, 1957, the Respondent mailed the following 
letter to the contracting carriers operating in the Charles- 
ton area (again including Miami, Bell, and Smith but not 
Epperley) : 

Please be advised that there is a labor dispute be- 
tween this local union and McJunkin Corporation, and 
a picket line has been established. 

This letter is to inform you that under Article IX 
of our current Over the Road and Local Cartage Agree- 
ments, our members intend to refuse to handle goods 
with this unfair Employer. 

Tt is our intent that all freight picked up for this 
Employer after Midnight today, Tuesday, February 
19, 1957, shall be termed Unfair goods until such time 
as the dispute is settled. 


According to the testimony of Charles Schobert, a checker 
and truckdriver for Miami, a copy of this letter was posted, 
for a time on the bulletin board at Miami. Schobert could 
not recall, however, for how long the letter was posted, 
nor is there any evidence in the record as to who posted 
the letter or whether there were similar postings at the 
premises of other carriers. 

The complaint alleges that the “hot cargo” notice to the 
carriers “has not been revoked or modified by the Respond- 
ent and has been continued by the Respondent to this 
date ...” The Respondent’s answer does not deny this 
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allegation and the undersigned finds that the notice to the 
carriers is still in effect. 


B. Specific incidents 


There is evidence of four specific incidents upon which 
the General Counsel relies, to show inducement and encour- 
agement of the carriers’ employees in violation of Section 
8 (b) (4) (A) of the Act. As to these incidents, there are 
only minor, immaterial variations in the testimony of 
several of the witnesses. The following findings of fact 
are based upon uncontradicted material evidence. 


Miami Incident 


On November 29, 1957, 2 McJunkin truck brought freight 
to the Miami dock for transhipment. Paul Spurlock, one 
of Miami’s truckdrivers and the Respondent’s shop steward, 
recognized the truck and told Miami’s dispatcher that he 


would not unload the freight. Spurlock then telephoned 
Bill Flenner, one of the Respondent’s business agents, and 
asked Flenner “What about the McJunkin situation?” 
Flenner answered: “I cannot tell you anything about it. 
You have to act on your own. I can’t tell you what to do.” 
Another Miami truckdriver, Charles Schobert, who knew 
that Spurlock had just telephoned the Respondent, asked 
Spurlock what to do and Spurlock replied; “I can’t tell 
you what to do. I am acting on my own.” MceJunkin’s 
truckdriver then picked up his bill of lading and, without 
unloading, drove the truck away. According to Schobert’s 
testimony, he did not handle the McJunkin equipment be- 
cause Spurlock “was steward and he was supposed to tell 
us what to do.” 


Bell Incident 


On October 17, 1957, Bell’s terminal manager asked 
Harry Barnett, one of Bell’s drivers and the Respondent’s 
shop steward, if the men would deliver a load of oxygen 
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to McJunkin. In making this request, the terminal man- 
ager referred to the existence of a picket line at MeJunkin 
and said that he “guessed” that Barnett would want to 
check with the Respondent. Barnett thereupon telephoned 
Business Agent McDonald Smith of the Respondent, and 
asked Smith if the McJunkin strike was over or whether 
there were still pickets there. Smith said that, “The situa- 
tion was the same as it had been up there.” Following this 
conversation, another one of Bell’s drivers, who was sitting 
in a truck, asked Barnett what had happened, and Barnett 
told him. “The situation is the same. It hasn’t changed.” 
Barnett then told his employer that the situation had not 
changed and the load of oxygen was not delivered to Me- 
Junkin. 


Smith Incident 


On one occasion, John Price, one of Smith’s drivers and 
a member of the Respondent, noticed from his bills of 
lading that he was carrying a shipment consigned to Me- 
Junkin. Price telephoned to McDonald Smith, a business 
agent of the Respondent, and asked Smith “if they were 
still on strike at McJunkin or if the pickets were still there 
or if the strike was still on.” Smith replied that “there 
was no change, We was still on strike with them.” Seeing 
no picket when he passed McJunkin’s premises, Price then 
telephoned Business Agent Rebhan of the Respondent, and 
asked Rebhan “what to do with the shipment that I had 
on my truck.” Rebhan told Price to take it back to Smith’s 
dock, and Price did so. 


Epperley Incident 


On August 9, 1957, Epperley received a drilling stem 
consigned to McJunkin for repair. Mr. Epperley himself 
so informed Paul Ranson, McJunkin’s machine shop super- 
intendent, and asked Ranson whether there was still a 
picket line at McJunkin. Ranson said that there was still 
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a picket there but suggested delivery of the drilling stem 
to McJunkin at its “lower warehouse.” ? But Elmer Feazell, 
one of Epperley’s drivers and a member of a union other 
than the Respondent, then telephoned to McJunkin and, 
upon asking someone other than Ranson, was told that 
there was no picket line at McJunkin. Feazell thereupon 
called the Respondent’s office and was told by an unidenti- 
fied female, that if there were no picket at McJunkin, there 
was supposed to be one there. As a result, the delivery 
to McJunkin was not made by Epperley. Instead, McJunkin 
had its own truck pick up the stem and brought it back to 
McJunkin’s premises. 

When McJunkin completed the repair within a few days, 
Ranson telephoned Epperley and asked Feazell, who an- 
swered the call, to pick up the stem. Feazell asked whether 
there was a picket at McJunkin and Ranson said that there 
was no picket. Feazell later telephoned Ranson and said 
that the Respondent had informed him that there should 


be a picket at McJunkin and that he therefore could not 
come to pick up the tool. 


C. Conclusions 


In view of the Board’s decision in the Genuine Parts 
Company case (119 NLRB No. 53), it is clear that the 
Respondent’s “hot cargo” clauses in its contracts with the 
various common carriers in the present case, are illegal 
and afford no defense to the Respondent against the present 
charge that it violated Section 8(b)(4)(A) of the Act by 
inducing and encouraging the carriers’ employees to en- 
gage in strikes or concerted refusals in the course of their 
employment to handle MeJunkin’s goods or shipments, with 
the objects of forcing these carriers to cease transporting 
and handling McJunkin’s shipments and to cease doing 
business with McJunkin. Furthermore, it also appears 
clear that if the evidence shows that the Respondent did 


2 According to Ranson’s testimony he received the “impression” that Epperley 
would make the delivery in the manner thus suggested. 
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induce and encourage such a course of inaction on the part 
of the carriers’ employees, it did so in furtherance of its 
labor dispute with McJunkin and with the objects alleged 
in the complaint and proscribed by Section 8(b)(4)(A) of 
the Act. 

Upon his view of the evidence, the undersigned concludes 
that, in spite of the breadth of the Respondent’s unrevoked 
and continuing “hot cargo” notices to the carrier-employers, 
the incidents involving the employees of Bell, Smith, and 
Epperley do not show such inducement or encouragement 
of these employees by the Respondent as to be violative of 
Section 8(b)(4)(A) of the Act. In each of these incidents, 
the carrier’s employees merely refused to pick up or deliver 
at the premises of the primary employer, McJunkin. And 
this is all that the Respondent’s steward and the Re- 
spondent’s business agent can be held to have urged the 
carrier’s employees to do. For there is no evidence that the 
employees of Bell, Smith, or Epperley knew of the “hot 
cargo” letters that had been sent to the carriers, nor that, 
in urging the carrier’s employees to refuse to pick up or 
deliver shipments at McJunkin, the Respondent’s steward 
or business agent either referred to the “hot cargo” notice 
to their employer, or in any other way indicated that the 
carrier’s employees were to refuse to handle McJunkin’s 
goods or shipments except at the primary premises. It 
therefore appears in the cases of the Respondent’s induce- 
ment of Bell’s, Smith’s, and Epperley’s employees not to 
handle McJunkin’s goods or shipments, that “Respondent’s 
conduct ... invited action only at the premises of the pri- 
mary employer, whose employees were on strike, [and] ... 
was not violative of Section 8(b)(4)(A) of the Act as 
alleged in the complaint.”* The undersigned will accord- 
ingly recommend that the allegations of the complaint be 


* Interborough News, 90 NLRB 2135. See also Pure Oil Co., 84 NLRB 315; 
U $ Me Transfer, 119 NLRB No. 114, notes 12 and 13. The General Counsel 
attempts to distinguish the Interborough News case from the present case by 
pointing out that in that case there was no evidence (as there is in the present 
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dismissed so far as they allege the Respondent's illegal 
inducement and encouragement of Bell’s, Smith’s, and Ep- 
perley’s employees to refuse to handle McJunkin’s ship- 
ments. 

However, the evidence does show that the Respondent 
violated Section 8(b)(4)(A) of the Act by inducing and 
encouraging the employees of Miami to refuse to handle 
McJunkin’s freight on the attempted transhipment at 
Miami’s terminal on November 29. It is true that, accord- 
ing to the evidence, Business Agent Flenner, upon being 
asked by Steward Spurlock “what about the McJunkin 
situation,” replied simply that, “I cannot tell you anything 
about it. You have to act on your own. I can’t tell you what 
to do.” But the cryptic nature of this conversation and of 
the later similar conversation between Steward Spurlock 
and member Schobert, does not conceal the underlying 
understanding of these men that, although the Respondent 
would welcome a refusal by Miami’s drivers to handle 
McJunkin’s outbound freight at, and beyond, Miami’s dock, 
the Respondent did not want to appear to induce or en- 
courage such a course and would therefore rely upon the 
inclination of its members to help it in its dispute with 
McJunkin. When thus properly appraised, Business Agent 
Flenner’s statements to Steward Spurlock and Spurlock’s 
almost identical later statement to Schobert, clearly 
amounted to inducement and encouragement of Miami’s 
employees in a refusal to handle McJunkin’s shipment at, 
and beyond, Miami’s dock.* 


case) that the respondent-union induced neutral employees to refuse to pick 
up, as well as to deliver, at the primary premises. The Board’s decision, 
however, makes it clear that inducement or encouragement of neutral employees 
to refuse to perform eny kind of service at the situs of a labor dispute is not 
a violation of Section 8 (b) (4) (A) of the Act. 

“The Board has in the past recognized the actual significance, in similar 
circumstances, of such guarded remarks as were made by Flenner to Spurlock 
and then by Spurlock to Schobert, and has held them to amount to induce- 
ment and encouragement within the meaning of Section 8 (b) (4) (A). See 
Richfield Oil Corporation, 95 NLEB 1191, 1193; Hammermill Paper Company, 
100 NLRB 1176, 1185-1186; Clark Bros. Transfer Co. 116 NLRB No. 282. 
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The undersigned accordingly concludes that the Respond- 
ent, through the statements made by Business Agent 
Flenner to Steward Spurlock, and by Steward Spurlock to 
employee Schobert, committed an unfair labor practice 
within the meaning of Section 8(b)(4)(A) of the Act, by 
inducing and encouraging the employees of Miami to en- 
gage in a strike or concerted refusal in the course of their 
employment, to transport or otherwise handle goods and 
to perform services, with the objects of forcing Miami to 
cease transporting and handling McJ ‘unkin’s shipments and 
to cease doing business with McJunkin. 


IV. The effect of the unfair labor 
practices upon commerce 


The activities of the Respondent, set forth above, occur- 
ring in connection with the operations of McJunkin Cor- 
poration, have a close, intimate, and substantial relation to 
trade, traffic, and commerce among the several States, and 


tend to lead to labor disputes burdening and obstructing 
commerce and the free flow of commerce. 


V. The remedy 


It having been found that the Respondent engaged in 
activities violative of Section 8(b)(4)(A) of the Act, it 
will be recommended that it cease and desist therefrom and 
take certain affirmative action designed to effectuate the 
policies of the Act. Because of the sweeping nature of the 
“hot cargo” notices sent to various common carriers in the 
Charleston, West Virginia area, the undersigned believes 
it necessary, in order to effectuate the policies of the Act, 
that the Respondent be required to refrain from the type of 
conduct herein found to be violative of the Act, throughout 
the Charleston, West Virginia area. For the same reason 
the undersigned believes it to be necessary that the Re- 
spondent publish a copy of the notice attached hereto as 
Appendix B, in a Charleston, West Virginia newspaper of 
general circulation. 
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Upon the basis of the foregoing findings of fact and 
upon the entire record in the case, the undersigned makes 
the following: 


Conclusions of Law 


1. Chauffeurs, Teamsters and Helpers Local Union No. 
175, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America is a labor organiza- 
tion within the meaning of Section 2 (5) of the Act. 

2. By inducing and encouraging employees of Miami 
Transportation Company to engage in a concerted refusal 
in the course of their employment, to transport or otherwise 
handle goods and commodities, and to perform services, 
with the objects of forcing Miami Transportation Company 
to cease transporting and handling the shipments of Me- 
Junkin Corporation and to cease doing business with Me- 
Junkin Corporation, the Respondent has engaged in, and 
is egnaging in, ufair labor practices within the meaning of 
Section 8(b)(4(A) of the Act. 

3. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Section 
2 (6) and (7) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and 
conclusions of law, and upon the entire record in this case, 
the undersigned hereby recommends that the Respondent, 
Chauffeurs, Teamsters and Helpers Local Union No. 175, 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, its officers and 
agents, shall: 

1. Cease and desist from engaging in, or from inducing 
and encouraging employees of Miami Transportation Com- 
pany or of any other freight carriers in the Charleston, 
West Virginia area, to engage in a strike or concerted 
refusal in the course of their employment, to process, trans- 
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port, or otherwise handle or work on goods, articles, or 
commodities, or to perform services for their respective 
employers, where an object thereof is to force or require 
any such employer to cease transporting and handling ship- 
ments of McJunkin Corporation or to cease doing business 
with McJunkin Corporation. 

2. Take the following affirmative action which the under- 
signed finds will effectuate the policies of the Act: 

(a) Post at its business office in Charleston, West Vir- 
ginia, and all other places where notices to its members are 
customarily posted, copies of the notice marked “Appendix 
B.” Copies of said notice to be furnished by the Regional 
Director for the Ninth Region shall, after being duly signed 
by an authorized representative or representatives of the 
Respondent, be posted by the Respondent immediatly upon 
receipt thereof and maintained for a period of sixty (60) 
consecutive days thereafter, in conspicuous places, includ- 
ing all places where notices to members are customarily 
posted. Reasonable steps shall be taken by the Respondent 
to insure that the notices are not altered, defaced, or 
covered by any other material; 

(b) Cause a copy of said notice to be printed, at the 
Respondent’s expense, in a daily newspaper of general 
circulation in Charleston, West Virginia; 

(¢) Mail to the Regional Director for the Ninth Region 
signed copies of said notice for posting at the premises of 
McJunkin Corporation and Miami Transportation Com- 
pany, if said employers are willing, in places where notices 
to their employees are customarily posted ; 

(d) Notify the Regional Director for the Ninth Region, 
in writing, within twenty (20) days from the date of the 
receipt of this Intermediate Report and Recommended 
Order, what steps the Respondent has taken to comply 
herewith. 

It is further recommended that the allegations of the 
complaint be dismissed so far as they allege the Re- 
spondent’s illegal inducement and encouragement of the 
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employees of Bell Transit Co., Epperley Transfer Com- 
pany, and Smith’s Transfer Corporation of Staunton, Vir- 
ginia, in any refusal to handle McJunkin Corporation’s 
shipments. 

It is also recommended that, unless the Respondent shall, 
within twenty (20) days from the receipt of this Inter- 
mediate Report and Recommended Order, notify the Re- 
gional Director, in writing, that it will comply with the 
foregoing recommendations, the National Labor Relations 
Board shall issue an order requiring the Respondent to take 
the aforesaid action. 


Dated at Washington, D. C., this 15th day of May 1958. 
William F. Scharnikow Trial Examiner 
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APPENDIX A 
(The “hot cargo” clause) 


ARTICLE IX 
Protection of Rights 


It shall not be a violation of this Agreement and it 
shall not be cause for discharge if any employee or em- 
ployees refuse to go through the picket line of a Union or 
refuse to handle unfair goods. Nor shall the exercise of 
any rights permitted by law be a violation of this Agree- 
ment. The Union and its members, individually and col- 
lectively reserve the right to refuse to handle goods from 
or to any firm or truck which is engaged or involved in any 
controversy with this or any other Union; and reserve 
the right to refuse to accept freight from, or to make pick- 
ups from, or deliveries to establishments where picket 
lines, strikes, walk-outs or lockouts exist. 

The term “unfair goods” as used in this Article includes, 
but is not limited to, any goods or equipment transported, 
interchanged, handled, or used by any carrier, whether 
party to this Agreement or not, at any of whose terminals 
or places of business there is a controversy between such 
carrier, or its employees on the one hand, and a labor union 
on the other hand; and such goods or equipment shall con- 
tinue to be “unfair” while being transported, handled or 
used by interchanging or succeeding carriers, whether 
parties to this Agreement or not, until such controversy 
is settled. 

The Union agrees that, in the event the Employer be- 
comes involved in a controversy with any other Union, the 
Union will do all in its power to help effect a fair settle- 
ment. 

The Union shall give the Employer notice of all strikes 
and/or intent of the Union to call a strike of any Employer 
and/or place of business, and/or intent of the members to 
refuse to handle unfair goods. Notice of such intent with 
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regards to unfair goods, shall be given each Employer in 
writing. The carriers will be given an opportunity to de- 
liver any and all freight in their physical possession at the 
time of the receipt of notice. Any freight received by a 
carrier up to midnight of the day of the notification shall 
be considered to be in his physical possession. However, 
freight in the possession of a connecting carrier shall not 
be considered to be in the physical possession of the de- 
livering carrier. 

The insistence by any Employer that his employees 
handle unfair goods or go through a picket line after they 
have elected not to, and if such refusal has been approved 
in writing by the responsible officials of the West Virginia 
Freight Council, shall be sufficient cause for an immediate 
strike of all such Employer’s operations without any need 
of the Union to go through the Grievance Procedure herein. 
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APPENDIX B 
NOTICE TO ALL EMPLOYEES 


PuRSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 


WE WILL NOT engage in, or encourage em- 
ployees of MIAMI TRANSPORTATION COM- 
PANY or of any other freight carrier-employer in 
the Charleston, West Virginia area, to engage in, a 
strike or concerted refusal in the course of their 
employment, to process, transport, or otherwise 
handle or work on goods, articles, or commodities, 


or to perform servies for their respective em- 
ployers, where an object thereof is to force or re- 
quire such employer to cease transporting and 
handling shipments of McJUNKIN CORPORA- 
TION or doing business with MeJUNKIN COR- 
PORATION. 


CHAUFFEURS, TEAMSTERS, AND HELPERS 

Locat Union No. 175, Internationa 

BrorHerHoop or TEAMSTERS, CHAUFFEURS, 

‘WanreHOUSEMEN AND HELPERS OF AMERICA 
(Labor Organization) 


By 
(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. : : 
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SUPPLEMENTAL INTERMEDIATE REPORT 
AND RECOMMENDATIONS 


Statement of the Case 


On May 15, 1958, the undersigned Trial Examiner issued 
his Intermediate Report and Recommended Order in the 
above-entitled case. He found that the Respondent had 
committed unfair labor practices within the meaning of 
Section 8(b)(4)(A) of the National Labor Relations Act 
by inducing and encouraging employees of Miami Trans- 
portation Company to refuse to handle McJunkin’s freight 
at Miami’s terminal, and recommended the issuance of an 
order against the Respondent to remedy this unfair labor 
practice. However, he recommended the dismissal of allega- 
tions of the complaint to the effect that the Respondent had 
also committed unfair labor practices within the meaning 
of Section 8(b)(4)(A) by inducing and encouraging em- 
ployees of three other motor vehicle carriers (i. e., Bell 
Transit Co., Epperley Transfer Company, and Smith’s 
Transfer Company of Staunton, Virginia) to refuse to 
handle or transport McJunkin’s shipments. 

As he stated in his Report, the Tria] Examiner made this 
latter recommendation for a partial dismissal of the com- 
plaint upon an application of the Board’s Interborough 
News rule* to his findings upon the evidence in the present 
case that the Respondent had merely induced and encour- 
aged Bell’s, Epperley’s, and Smith’s employees, in each 
case during telephone calls made by these employees to 
Respondent’s representatives, to refuse to pick up or de- 
liver freight at McJunkin’s business premises, which the 
Respondent (according to the complaint) was then “picket- 
ing . . . in furtherance of a labor dispute with McJunkin.” 
In view of this last quoted allegation of the complaint, the 
Trial Examiner had, at the original hearing on March 11, 


1 Interborough News, 90 NLRB 2135; Pure Oi Co., 84 NLEB 315; U ¢ Me 
Transfer, 119 NLRB No. 114, notes 12 and 13. 
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1958, sustained the Respondent’s objections to offers by 
McJunkin’s counsel to prove in substance (1) that at the 
times of the incidents involving Bell’s, Epperley’s, and 
Smith’s employees, none of McJunkin’s employees were on 
strike; and (2) that, by its picketing of MeJunkin’s 
premises, the Respondent was inducing and attempting to 
induce employees of other employers to refuse to make 
deliveries or pickups at McJunkin’s plant and thus to force 
their respective employers to cease doing business with 
McJunkin. The General Counsel did not join in, or support 
these offers and, upon being asked by the Trial Examiner, 
stated that the only incidents of unfair labor practice relied 
upon by him in support of the complaint, were incidents 
which took place away from the picket line. 

Exceptions to the Intermediate Report were filed by 
McJunkin on June 6, 1958, and by the General Counsel and 
the Respondent on June 9, 1958. McJunkin excepted, inter 
alia, to the Trial Examiner’s rejection of the offers of 
proof already mentioned, and to the Trial Examiner’s 
failure to find that the Respondent’s inducement and en- 
couragement of Bell’s, Epperley’s, and Smith’s employees 
constituted unfair labor practices within the meaning of 
Section 8(b)(4)(A). In a brief filed in support of these 
exceptions, McJunkin contended in substance: 

(1) That there is, and has been, no “strike” at the 
McJunkin plant since “No employees of MeJ unkin who are 
supposed to be working have been off from work since 
March, 1957”; 

(2) That the Respondent’s picketing was “stranger 
picketing” ; 

(3) That the Respondent’s picketing was confined to the 
trucking entrance to McJunkin’s plant for the purpose of 
inducing and encouraging employees of other employers 
to refuse to enter the plant in the course of their employ- 
ment; : 

(4) That the Respondent has not been, and is not, the 
bargaining representative of McJunkin’s employees and 
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has taken no steps to attain recognition by the Board as 
such representative; and 
(5) That, in view of the foregoing factors, the picketing 
had no “legitimate objective,” was itself violative of Sec- 
tion 8(b)(4)(A) of the Act, and furnished no justification 
for the Respondent’s inducement and encouragement of 
Bell’s, Epperley’s, and Smith’s employees which occurred 
away from, but with reference to, the picket line. 
On December 2, 1958, the Board issued an order reopen- 
ing the record and directing: 
[that] a further hearing be held before Trial Examiner 
William F. Scharnikow for the purpose of hearing and 
determining the nature and purpose of the strike or 
labor dispute, if any, at the premises of MeJ unkin 
Corporation, and the nature and purpose of the picket- 
ing by the Respondent Union at said premises ; 


[and] that, upon the conclusion of the hearing the 
Trial Examiner shall prepare and serve upon the 
parties a Supplemental Intermediate Report contain- 
ing findings of fact upon the evidence received 
pursuant to the provisions of this order, conclusions 
of law, and recommendations ... 

Pursuant to notice issued by the Regional Director under 
this order, a further hearing was held before the under- 
signed Trial Examiner at Charleston, West Virginia, on 
February 10 and 11, 1959. The General Counsel, the Re- 
spondent, and McJunkin appeared by counsel and were 
afforded full opportunity to be heard, to examine and cross- 
examine witnesses, and to introduce competent and rel- 
evant evidence in accordance with the Board’s order of 
remand. Since the close of the hearing, the undersigned 
has received briefs from McJunkin and the Respondent. 

Upon the entire record in the case, and particularly upon 
that portion made in the supplemental hearing pursuant to 
the Board’s order, the undersigned makes the following: 
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Supplementary Findings of Fact 


A. The inception of the Respondent’s picketing 

On a visit to the McJunkin plant at about 3 o’clock in the 
afternoon on Monday, February 18, 1957, Secretary- 
Treasurer Frank Rebhan and Agent Bill Plenner of the 
Respondent informed Henry B. Wehrle, Sr., and his son, 
Henry D. Wehle, Jr. (who were and are, respectively, 
the president and vice president of McJunkin) that the Re- 
spondent represented a majority of McJunkin’s employees 
and wished to bargain on their behalf. To support their 
claim, they suggested a poll of the employees by the State 
Commissioner of Labor or a representation election to be 
conducted by the Board. In the course of their brief con- 
versation, the Wehrles told Rebhan that they expected to 
lay off some of the men because of a necessary curtailment 
of their trucking operations, but did not say when the lay- 
off would occur.” 

Shortly after the Respondent’s representatives left Mc- 
Junkin’s plant and before the end of the same afternoon, 
the Wehrles informed their attorney, A. G. Stone, of the 
Respondent’s request for recognition and their own inten- 
tion to lay off some of the men, and Stone advised them 
“that if we were going to lay anyone off we should do it 
right away.” The Wehrles thereupon decided to effect the 
layoffs immediately. Accordingly, Superintendent Frank 
Ray, who was in charge of McJunkin’s trucks and ware- 
houses, called the men together before quitting time the 
same afternoon, and told them that “there was going to be 


* There is no dispute in the evidence as to the substance of the finding thus 
made in the text. Vice-president Wehrle testified that “we were going to 
have to curtail our truck operations because of a change in the pricing policies 
of the steel mills and they replied that that didn’t make any difference to 
them, that they wanted to include everybody however many we had.” He 
farther testified that nothing was said about when the layoff would take 
place because, at the time of the conversation with Rebhan, McJunkin had not 
yet decided when it should be. Rebhan testified merely that he was not told 
by the Wehrles that there would be a layoff of any of the employees that 
afternoon. 
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a lay-off ... [that] they were going to sell all the trucks but 
two of them...” Ray then named six employees, all mem- 
bers of the Respondent, who were being laid off, i. e., la- 
borer Hayes Smith and truckdrivers John Burris, Troy 
Taylor, Okie Miller, Glen Casselle, and Harry King. In 
addition, a mechanic named Sargent was discharged. 

On the following morning, Tuesday, February 19, 1957, 
the six laid-off employees appeared at the plant and were 
paid the wages due them. Of this group, Miller, Talyor, 
and King were members of McJunkin’s Profit Sharing 
Trust. Although Vice-President Wehrle attempted to dis- 
suade them, they requested payment of the amounts to 
their credit in the Trust. Upon then or later receiving this 
payment, each of them also received a notice from Me- 
Junkin of the termination of his employment. King, the 
only one of these three employees who was a witness at 
the hearing, admitted that Vice-president Wehrle had 
urged him not to withdraw his money from the Trust, but 
denied that Wehrle had given any reason. The under- 
signed, however, credits the testimony of Vice-president 
Wehrle, and finds, that, in speaking separately to Miller, 
Taylor, and King when they received the wages due them 
on February 19, 1957, he urged them not to reqeust their 
money from the Trust because, under the rulings of the 
United States Bureau of Internal Revenue, such payments 
could be made only to employees, whose employment had 
been terminated and, would have to terminate their em- 
ployment. 

The Respondent learned of the layoffs from the men and 
while they were being paid off on the morning of Tuesday, 
February 19, 1957, Rebhan set up a picket line at the Mc- 
Junkin plant. The picketing group consisted at first of 
the 6 men laid off, the 1 man who had been discharged at 
the same time, and 6 other MeJunkin employees who joined 
them on the picket line. From that time until February 18, 
1958, when the Federal District Court for the Southern 
District of West Virginia issued a temporary restraining 
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order under Section 10(1) of the Act in a proceeding an- 
cillary to the present proceeding, the Respondent main- 
tained pickets at the McJunkin plant. The identity and 
number of the pickets as time went by, the nature and 
apparent purpose of the picketing, and the circumstances 
under which it was conducted will be considered below. 


B. Other proceedings 


As the undersigned noted in his original Report, Me- 
Junkin’s charges in the present proceeding were filed with 
the Regional Director on November 12, 1957, were amended 
on January 22, 1958, and, as presented by the evidence at 
the original hearing, related to four specific incidents from 
August 9 to November 29, 1957. 


Several other proceedings had, in the meantime, arisen 
out of the same general, factual complex. An Interstate 
Commerce Commission proceeding involving nine motor 
carriers (the record shows no other details) was submitted 
to an Interstate Commerce Commission Trial Examiner on 
September 10, 1958, and is still pending. On March 5 and 
11, 1957, McJunkin secured injunctions from the West Vir- 
ginia Circuit Court for Kanawha County against the New 
York Central Railroad and five motor freight carriers, re- 
quiring them to serve McJunkin. The Respondent was 
denied leave to intervene although four of its members em- 
ployed by one of the motor carriers were granted per- 
mission. Appeal from these injunctions was still pending 
before the Supreme Court of West Virginia at the time of 
the supplementary hearing in the present case. In addition 
to all this, on February 25, 1957, McJunkin filed Section 
8(b)(4)(A) unfair labor practice charges against the Re- 
spondent with the Regional Director in a case preceding the 
present case and docketed as Case No. 9-CC-93, and the 
Respondent, on March 6, 1957, filed Section 8(a) (1) and (3) 
charges in Case No. 9-CA-1120 against McJunkin based 
upon the layoffs or separations of February 18, 1957. 
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A complaint was issued by the Regional Director upon 
the charge of McJunkin against the Respondent in Case 
No. 9-CC-93 and hearing thereon was held before Trial 
Examiner Louis Libbin on April 16, 1957. The Trial Ex- 
aminer issued no Intermediate Report in the matter. For, 
pursuant to an all-party stipulation executed on the same 
day the hearing was held, the Board issued an order against 
the Respondent on July 5, 1957, and the United States 
Circuit Court of Appeals for the Fourth Circuit entered a 
decree enforcing the Board’s order on October 10, 1957. 
The Board’s order and the Court’s decree incorporated the 
general terminology of Section 8(b(4)(A) of the Act pro- 
hibiting secondary boycotts and thereby, in substance di- 
rected the Respondent to cease and desist from violating 
that Section with respect to McJunkin’s goods and business, 
either “by orders, instructions, directions, picketing, or ap- 
peals, or by any like or related acts or conduct or by per- 
mitting any such to remain in existence or effect.” It 
should be noted that there is nothing in the present record, 
nor in the record of Case No. 9-CC-93, as it has been pre- 
sented to the undersigned, to indicate that the reference 
to “picketing” in the Board’s order and the Court’s decree 
was intended to embrace the picketing of MeJunkin’s place 
of business as well as possible picketing of the business 
places of secondary employers which, of course, is clearly 
subject to the interdiction of Section 8(b) (4) (A) of the Act. 
The undersigned does not construe the Board’s consent 
order of July 5, 1957, nor the enforcing decree of the Cir- 
cuit Court of October 10, 1957, as forbidding picketing 
by the Respondent at McJunkin’s plant. 

In Case No. 9-CA-1120, which was based upon the Re- 
spondent’s charge against McJunkin, no complaint was 
issued by the Regional Director. Instead, on May 27, 1957, 
McJunkin signed a “Settlement Agreement,” and on June 
5, 1957, the Regional Director endorsed his approval on 
the Agreement. In and by the Agreement, McJunkin ex- 
pressly disclaimed any admission of violation of the Act 
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but agreed that, in settlement of the charges against it, it 
would post notices to its employees, and comply with the 
terms and provisions of such notices, to the following 
effect : 

(1) That McJunkin would not interfere with, restrain, or 
coerce its employees in the exercise of their organizational 
rights nor discourage their membership in any labor or- 
ganization by discriminating in regard to their hire and 
tenure of employment, or any term or condition of em- 
ployment. 

(2) That McJunkin would 

_.. offer to Glenn W. Cassell, John Q. Burris, Okey 
L. Miller, Troy Taylor, and Harry R. King? immediate 
and full reinstatement to their former or substantially 
equivalent positions as truck drivers or pipe yard em- 
ployees at our Charleston, West Virginia operation, 
without prejudice to their seniority or other rights and 
privileges, in the order above listed, to the extent that 
work is immediately available; and for those above- 
named employees for whom no employment is im- 
mediately available, they shall be placed on a hiring 
list in the order above listed, and they shall, thereafter, 
in accordance with such list, be offered reinstatement 
in positions substantially equivalent to their former 
positions as truck drivers or pipe yard employees, at 
the then prevailing rate of pay applicable to such posi- 
tions, respectively, as such employment becomes avail- 
able at our Charleston, West Virginia operation, and 
before other persons are hired for such work. 

(3) That all McJunkin’s employees were “free to become, 
remain, or refrain from becoming members of any labor 
organization, except to the extent that this right may be 
affected by an agreement in conformity with Section 
8(a)(3) of the Act, as amended.” 


* Hayes Smith, the sixth employecs laid off by McJunkin on February 18, 
1957, had already returned to work in April 1957. 
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On June 1, 1957, Secretary Rebhan was asked to sign this 
Settlement Agreement on behalf of the Respondent, but 
refused to do so because, as he put it in his testimony, “it 
didn’t offer the men positive reinstatement, it didn’t offer 
to make up for their loss of earning opportunity ... [and] 
it had no reference whatsoever to the people’s recall in the 
order of their seniority.” As has been noted, however, the 
Regional Director approved the Settlement Agreement on 
June 5, 1957, without the Respondent’s signature and, by 
letter dated June 6, 1957, notified the Respondent of his 
action and his refusal to issue a complaint in the matter. 

On June 17, 1957, the Respondent filed a request with the 
General Counsel for a review, under the Board’s Rules and 
Regulations,‘ of the Regional Director’s refusal to issue a 
complaint. On October 16, 1957, the General Counsel, acting 
through an Assistant General Counsel, notified the Re- 
spondent that he sustained the ruling of the Regional 
Director. 

Of the six men laid off by McJunkin on February 18, 
1957, Hayes Smith, a laborer, had returned to work in April 
1957, and thus before the Settlement Agreement had been 
signed by McJunkin on May 27, 1957, and by the Regional 
Director on June 5, 1957. Of the other five, who were truck- 
drivers, Glen Cassells was recalled and returned to work in 
October 1957; John Burris, in October 1957; and Okie 
Miller in October 1958. The remaining two laid-off em- 
ployees (King and Troy) had not been recalled by the time 
of the supplementary hearing in the present case. In his 
testimony, Vice-president Wehrle explained that Cassells 
and Burris were recalled before Miller, King, or Troy (all 
three of whom had been employed by McJunkin for longer 
periods) because Miller, King, and Troy had forced the ter- 
mination of their employment by requesting their money 
from the Profit Sharing Trust and, even under the Settle- 
ment Agreement, were to be rehired without seniority. 


*Section 102.19. 
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For the purposes of the present phase of this case, the 
critical period of the Respondent’s picketing embraces the 
time spanned by the incidents involving Epperley’s, Bell’s, 
and Smith’s employees, i. e., from August 9, 1957, to some 
time in November 1957. With respect to this period, it ap- 
pears from what has just been found, that at the time of the 
Epperley incident on August 9, only one of the employees 
laid off on February 18 (Hayes Smith, the laborer) had re- 
turned to work; and that, possibly by the time of the Bell 
incident on October 19 and the Smith incident (sometime in 
or before November 1957) only one more of them (Glen 
Cassells) had returned to work under the Settlement Agree- 
ment. Thus 5 of the 6 laid-off employees had not been 
returned to work at the time of the Epperley incident, and 
at least 4 (and possibly 5) of the 6 were still awaiting recall 
at the times of the Bell and Smith incidents. 


C. The Respondent's picketing up to 
and including November 1957 

When the Respondent began picketing on February 19, 
1957, the pickets were placed at 2 of the 10 entrances to 
McJunkin’s plant, including a trucking entrance which 
none of the employees used in going to end from work. 
Apparently within a short time, the picketing was limited 
to, and was thereafter confined, to this trucking entrance 
where the Respondent stationed a car with a sign: “On 
Strike, McJunkin Corporation, Teamsters Local 175.” 

The picketing was peaceful at all times.’ In the first 2 or 
3 days of picketing, when a truck other than MeJunkin’s 
approached the picketed entrance, a picket would approach 
the truck, engage in conversation with the driver, and the 
driver would drive the truck away. After the Settlement 
Agreement in Case No. 9-CC-93, according to the uncon- 
tradicted testimony of Vice-president Wehrle, there were 
no such incidents since trucks, other than McJunkin’s no 
longer approached the picketed entrance. 


*Rebhan so testified and there was no evidence to the contrary. 
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As has been noted, the original picketing group on Feb- 
ruary 19, 1957, and for a short time thereafter, consisted of 
the 6 laid-off employees, the discharged employee, and 6 
other McJunkin employees who voluntarily absented them- 
selves from work to join the picket line. Of these last 6 
employees, 4 of them returned to work on February 29, 
1957, and the other 2 on March 4, 1957. Thereafter, the 
number of pickets was further decreased. After MeJ unkin 
signed the Settlement Agreement in Case No. 9-CC-93 on 
May 27, 1957, there was only one picket, who was stationed 
in the car with the sign which have already been men- 
tioned. At no time was this picket either an employee or 
ex-employee of McJunkin. 


Vice-president Wehrle of McJunkin testified that he 
spoke to the six laid-off employees on the picket line when 
it was set up on February 19, 1957, and their complaint to 
him was, not that union members had been discharged, but 
that the “discharges” had not been made “on a seniority 
basis” and that the truckdrivers had been discharged 
rather than laborers. Harry King, one of the picketing 
truckdrivers, also testified that the picket line was set up 
because “we thought we was done wrong; we wasn’t laid off 
according to seniority; that there wasn’t anything fair 
about it; they kept younger men than what we were; we 
was all in the same kind of work.” Secretary Rebhan of the 
Respondent testified that he “authorized picketing to be 
placed on the job and a strike be called against the com- 
pany because of what we deemed unfair labor practices, 
discharges.” He further testified that the Respondent con- 
tinued its picketing after August 5, 1957, “because of the 
unfair discharge of our members . . . because the company 
discriminated against members of our union because of 
their membership.” Finally, Rebhan testified that although 
the Respondent had not abandoned its original purpose of 
obtaining recognition by, and a contract with McJunkin, its 
failure to gain these objectives “was not in any way con- 
nected with the reason for the strike.” 
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D. The contentions of McJunkin 
and the Respondent 


In its Supplemental Brief, McJunkin contends in sub- 
stance: 

(1) That the Respondent’s picketing of McJunkin’s plant 
was conducted for the purpose of preventing McJunkin’s 
receving service from motor vehicle carriers and was “a 
component of the unlawful inducement condemned by Sec- 
tion 8(b)(4)(A),” which also included the Epperley, Bell, 
and Smith incidents and the Respondent’s “hot cargo” 
notices already discussed by the undersigned in his original 
Intermediate Report. 

(2) That the Respondent’s picketing had no “legitimate 
objective” since (a) there was no strike of any of McJun- 
kin’s employees after March 4, 1957; (b) it was “stranger 
picketing”; (c) the Respondent did not represent a major- 
ity of McJunkin’s employees; (d) any dispute between 
McJunkin and the Respondent had been settled by the 
Settlement Agreement approved by the Regional Director 
in Case No. 9-CA-1120, and (e) an object of the picketing 
was to compel McJunkin to recognize the Respondent al- 
though the Respondent was not the majority representative 
of MeJunkin’s employees. 

(3) That in each of the foregoing respects the situation 
in the present case is distinguishable from the situations 
in the Interborough News and other cases which the under- 
signed cited in his original Intermediate Report, that the 
Board’s rulings in these cases therefore do not apply to the 
present case, and that the Respondent’s inducement and 
encouragement of the Epperley, Bell, and Smith employees 
not to make pickups or deliveries at McJunkin’s plant 
should be found to have constituted violations of Section 
8(b)(4)(A) of the Act. 

(4) That the Respondent’s picketing of McJunkin’s plant 
“should [also] be included within the cease and desist order 
of the Board.” 
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On the other hand, the Respondent in its Supplemental 
Brief contends that its dispute with McJunkin arose be- 
cause of McJunkin’s “unfair labor practice in the discharge 
of its employees who were union members”; that the dis- 
pute and Respondent’s picketing continued when the Re- 
gional Director refused to issue a complaint on the 
Respondent’s charge and approved the Settlement Agree- 
ment over the Respondent’s protest; and “that [the Re- 
spondent’s] picketing of [McJunkin’s] premises was justi- 
fied and legal and that any encouragement on behalf of the 
Union to employees of other employers to recognize and 
respect the picket line at McJunkin is not an unfair labor 
practice. It is clear from the decisions of the Board, notably 
the Interborough News Case, 90 NLRB 2135, that induce- 
ment or encouragement of neutral employees to refuse to 
perform any kind of service at the situs of a labor dispute 
is not a violation of Section 8(b)(4)(A) of the Act.” 

We turn now to an appraisal of these opposing positions 


of the parties, in the light of the evidence and the factual 
findings already made. 


E. Conclusions 


Since February 19, 1957, there has unquestionably been 
a continuing labor dispute between McJunkin and the Re- 
spondent, beginning with a strike by some of McJunkin’s 
employers in protest against the February 18, 1957, layoffs. 
Upon the return to work on March 4, 1957, of the last of 
the six employees who at first had voluntarily absented 
themselves from work to join the laid-off employees and 
the discharged employee on the picket line, there was no 
longer a “strike” in the strict sense of that term, since none 
of McJunkin’s employees thereafter withheld their services 
from McJunkin. But the labor dispute continued and the 
Respondent’s ultimate objective in the continuing course 
of its picketing, was to compel or induce McJunkin im- 
mediately to reinstate all the laid-off employees, whom the 
Respondent represented, with full seniority and other 
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privileges and with compensation for any loss of earnings 
which they may have suffered by reason of their layoffs. 
In this connection, the undersigned credits Rebhan’s testi- 
mony and finds, contrary to MeJ ‘unkin’s contention, that it 
was not the Respondent’s objective or purpose in its picket- 
ing, to gain recognition by, or a contract with, McJunkin. 

The Respondent’s picketing in the course of this con- 
tinuing dispute therefore had as its only ultimate objective 
the return of the laid-off employees to their former jobs 
with all previous rights and privileges, and compensation 
for their interim lack of employment. This objective was 
clearly a legitimate objective for a labor organization such 
as the Respondent, whether or not the layoffs were unfair 
labor practices, and the Respondent properly sought to 
attain it by filing Section 8(a)(1) and (3) charges against 
McJunkin in Case No. 9-CA-1120. But the Regional Direc- 
tor’s approval of the Settlement Agreement with McJunkin 
in that case in spite of the Respondent’s objections and 
refusal to sign, his refusal to issue a complaint, and the 
General Counsel’s affirmance of the Regional Director’s 
ruling, closed this avenue to the Respondent and left to it 
and the laid-off employees only a continuation of the picket- 
ing as a means of attaining their ojective. 


Several observations should be made concerning the 
effect of the Regional Director’s and the General Counsel’s 
action which, as the undersigned views it, was clearly within 
their power and discretion but unfortunately eliminated 
one possible way of ending the picketing. As McJunkin’s 
counsel conceded at the hearing, the Regional Director’s 
and the General Counsel’s refusal to issue a complaint was 
not an adjudication either of the merits of the dispute be- 
tween McJunkin and the Respondent or of the basis upon 
which it should be resolved. For the Act entrusts these 
matters to the Board alone, and even the Board may not 
dispose of unfair labor practice charges upon a settlement 
to which the charging party does not consent, except upon 
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full hearing of the merits,* Furthermore, assuming the 
possibility that there had been a discriminatory layoff in 
violation of Section 8(a)(3) of the Act as the Respondent 
had charged, the settlement terms were clearly inadequate 
under Board precedents, because of their failure to provide 
immediate, full reinstatement and any compensation for 
loss of earnings.’ Thus the approval of the Settlement 
Agreement by the Regional Director and the General 
Counsel not only did not constitute an adjudication of the 
merits of MeJunkin’s and the Respondent’s dispute, but it 
afforded no solution which could reasonably be regarded as 
setting the dispute to rest. 

‘As to the nature of the picketing, it appears to the under- 
signed from the evidence already discussed, and he accord- 
ingly finds, not only that no employee or ex-employee of 
McJunkin ever picketed for the Respondent after May 27, 
1957 (and thus throughout the entire critical period from 
August 5 through November 1957), but that the immediate, 
principal purpose of the Respondent’s picketing during that 
time was to induce and encourage employees of other em- 
ployers not to make pickups or deliveries at MeJunkin’s 
plant in the course of their duties for their respective em- 
ployers, and thereby to induce or compel McJunkin to take 
back and compensate the employees it had laid off on 
February 18, 1957. 

In sum, and in accordance with the foregoing considera- 
tions and upon the evidence and findings previously made 
in this Supplemental Report the undersigned has con- 
cluded : 

(1) That in the critical period from August 9 through 
November 1957, during which the Epperley, Bell, and Smith 
incidents occurred, the Respondent as the labor organiza- 
tion representing the laid-off employees was engaged in a 
labor dispute with McJunkin although there was no longer 
a “strike” on the part of any of McJunkin’s employees. 


“Marine Engineers’ Beneficial Assn. v. N.L.B.B., 202 F. 2d 546 (C.A. 3). 
*Bobinson Freight Lines, 117 NLRB 1483; Borg-Warner Corp., 121 NLEB 
No. 186; Armstrong Tire § Bubber Co., 119 NLRB No. 47. 
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Section 13 


IN THE 


Rnited States Comt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15957 


CHAUFFEURS, TEAMSTERS AND HELPERS LOCAL 
UNION NO. 175, INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN AND HELPERS OF AMERICA, 

Petitioner, 


v. 


NATIONAL LABOR RELATIONS BOARD 
Respondent. 


On Petition to Review and Set Aside and on Cross Petition for 
Enforcement of an Order of the National 
Labor Relations Board 


REPLY TO BRIEF OF THE NATIONAL 
LABOR RELATIONS BOARD 


The approach taken by the Board in its Brief herein is 
somewhat different from that taken by the Board in its 
Decision below. The Board’s present approach appears 
to be this: The Union’s totality of conduct in this case 
evidences that the Union had inaugurated a general boy- 


1While, in view of the position now taken by the Board in its 
Brief, Petitioner Union may have misinterpreted the Board’s De- 
cision in assuming that the validity of away-from-the-picket line 
appeals or inducements of secondary employees to respect primary 
picket lines was in issue, it is submitted that a fair reading of the 
Board’s Decision does give that impression, and indeed the Dis- 
senting Board Members read the Decision to outlaw primary picket- 
ing as well. 
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cot program designed to induce its members to refuse to 
handle McJunkin freight both at and away from the picket 
line wherever opportunity might arise (Board Brief, pp- 
12, 16, 24, 27)—the Union had manifested ‘‘a general in- 
tention to place an embargo on McJunkin’’—so that the 
Board was justified in sweeping otherwise valid induce- 
ments (Bell, Smith and Epperley) along with the invalid 
inducement (Miami), the otherwise valid inducements be- 
ing but part of a general program of illegal secondary 
bovcotting. 

The immediate and, we submit, conclusive answer to this 
proposition is that the entire record in this case, far from 
demonstrating any such far-reaching program, contains 
but one solitary incident of an overt act of illegal sec- 
ondary inducement—the Miami incident. This surely can 
be no basis for a finding or conclusion by the Board of a 
program of illegal secondary boycotting by the Union so 
widespread and wholesale as to warrant outlawing proper 
inducements along with the improper, nor can this instance 
or anything else in the record be sufficient to support even 
a conclusion that there existed such a program or that the 
Trial Examiner was wrong in expressly finding that the 
Union’s ‘‘only ultimate objective’’ was to procure the im- 
mediate return of the laid-off employees to their jobs. 

The sending of the hot cargo letters, even assuming that 
they amounted to something more than a mere announce- 
ment to the employer parties to the then legal hot cargo 
agreement that the agreement would be enforced, were 
never implemented by any overt secondary inducements, 
and indeed they could not have been since they were the 
subject of a prohibitory decree of the Fourth Circuit. At best, 
the sending of the hot cargo letters indicates but the expres- 
sion of some general intent, but Section 8 (b) (4) outlaws spe- 
cific acts or activities not general intentions. See this 
Court’s decision in Wholesale Employees Local 261 v. 
N.L.R.B., —— App. D. C. —, ——F. 24—, 46 LRERM 
2554, discussed in our principal Brief. As Mr. Justice 
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Jackson has said, ‘‘I know of no situation in which a citi- 
zen may incur civil or criminal liability or disability be- 
cause a court infers an evil mental state where no act at 
all has occurred.’”? American Communications Asso. Vv. 
Douds, 339 U. S. 382, 437. 

In the absence of actual evidence of the wholesale com- 
mission of unlawful secondary boycotts, the Board can- 
not presume illegal conduct. To indulge this presumption 
of illegal conduct is in fundamental conflict with the civil- 
ized premise that the ‘‘law will never presume that parties 
intend to violate its precepts. . . .’” Owings v. Hull, 9 Pet. 
607, 628. An illegal ‘‘purpose is not to be presumed. The 
presumption is the other way. To be established it must 
be proved.’? Mitchell v. United States, 21 Wall. 350, 353. 
‘What the Supreme Court said of interstate carriers applies 
with equal force to labor organizations (Cim., N.0O., & T.P. 
Ry. Co. v. Rankin, 241 U. S. 319, 327) : 

It cannot be assumed, merely because the contrary 
has not been established by proof, that an interstate 
carrier is conducting its affairs in violation of law. 
Such a carrier must comply with strict requirements of 
the Federal statutes or become subject to heavy pen- 
alties, and, in respect of transactions in the ordinary 
course of business, it is entitled to the presumption of 
right conduct. The law ‘‘presumes that every man, 
in his private and official character, does his duty, until 
the contrary is proved, it will presume that all things 
are rightly done, unless the circumstances of the case 
overturn this presumption, according to the maximum, 
omnia presumuntur rite el solemnitur esse acta, donec 
propertur in contrarium.”’ 

The single, isolated and admitted instance of an illegal 
secondary inducement stands remedied by an Order of the 
Board which is not here challenged, and surely can afford 
no basis for denying the Union and its members the right 
to engage in other inducements (those at Smith, Bell and 
Epperley) which the Board now admits are perfectly valid, 
standing alone, and which have traditionally been engaged 
in by unions pursuant to a lawful primary strike. It is im- 
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portant to remember that the Board, by its broad Order 
herein prescribing all inducements has deprived the Union 
of the often-used and peaceful tactic of requesting fellow 
union members by telephone or at meeting halls to respect _ 
the picket line if they have occasion to approach it for 
pickups or deliveries (Cf. Interborough News Company, 90 
NLRB 2135; Milwaukee Plywood Company, 126 NLRB 
No. 80.) 

From its citation of authority to support its right to pro- 
scribe the good with the bad (Milkwagon Drivers v. Mead- 
owmoor Dairies, 312 U. S. 287, and Local 131, Carpenters 
Union v. Cisco Corp., 266 F. 2d 365 (C.A.9)), the Board 
must assume widespread and wholesale instances of illegal 
secondary inducements by the Union, that is widespread 
inducements such as those at Miami of secondary employees 
to refuse to handle McJunkin freight at their own place of 
employment as distinguished from at the McJunkin prem- 
ises where the picket line was maintaned. In Meadow- 
moor, the instances of actual acts of violence were innu- 
merable and so enmeshed with all of the picketing that it 


was imposible to separate the peaceful from the unpeaceful. 
In Cisco, the court relied upon ‘‘aggressive’’, ‘‘vigorous’’” 
and widespread illegal secondary conduct. Compare the 
situations in those cases with the situation here where the 
Board can point to but one instance of illegal secondary 
inducement—the Miami incident. 


It will not do for the Board to rely upon such ‘‘back- 
ground”? evidence as the sending out of the hot cargo let- 
ters, for as we have seen in our principal Brief, the sending 
of these letters to the employers in and of themselves was 
merely doing what the Union had a right to do in any 
event, the hot cargo letters, as such, being at that time 
legal, and the unions at that time (prior to the 1959 Taft- 
Hartley Amendments) being perfectly free to bring what 
pressures they wished upon employers as distinguished 
from employees. Thus, for all the record in this case 
shows, the sending of the letters amounted to no more than 
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(2) That the Respondent’s picketing during this par- 
ticular period had not been forbidden by the Board’s order 
in Case No. 9-CC-93 nor the Circuit Court’s decree enfore- 
ing that order, nor did it have as an objective either recog- 
nition or a contract with McJunkin. 


(3) That the Respondent’s only ultimate objective for 
its picketing of McJunkin’s plant during this period, was 
to procure the immediate return of the laid-off employees 
to their jobs with their full, previous rights and privileges 
and with compensation for any loss of earnings during the 
layoff. 

(4) That this objective was a legitimate objective on the 
part of the Respondent as the representative of the laid-off 
employees, regardless of whether or not the Respondent 
had in fact been designated as bargaining representative 
by a@ majority of McJunkin’s employees, or whether the 
layoffs had actually been violative of Section 8(a)(1) and 
(3) of the Act.* 


* At the beginning of the supplemental hearing and st various other points 
during that hearing, counsel and the undersigned discussed the problem of 
whether, under the Board’s remand, it was necessary to take evidence relating 
to the Respondent’s claim that the layoffs of February 18, 1957, were unfair 
labor practices on the part of McJunkin within the meaning of Section 8 (8) 
(1) and (3) of the Act. Counsel for the Respondent urged the undersigned 
to take this evidence. But the General Counsel and counsel for McJunkin 
opposed this course, arguing that the matter had already been disposed of by 
the Regional Director’s and the General Counsel’s approval of the Settlement 
Agreement and their refusal to issue a complaint in Case No. 9-CA-1120, 
even. though they agreed, upon suggestion by the undersigned, that the Re- 
gional Director’s and the General Counsel’s action had not constituted and 
adjudication of these matters. The undersigned ruled at the beginning of the 
hearing that the parties should first produce their evidence bearing upon the 
nature of the dispute or strike and the nature and objective of the Respond- 
ent’s picketing, and that he would thereafter decide, when he was more familiar 
with the entire problem, whether it was relevant and necessary under the 
Board’s order of remand also to take evidence as to whether the layoffs had 
been violative of Section 8 (#) (1) and (3) of the Act. This course was 
followed. Before the hearing closed, the undersigned rejected an offer by 
counsel for the Respondent to prove that McJunkin’s layoffs of the six em- 
ployees on February 18, 1957, constituted an unfair labor practice within the 
meaning of Section 8 (a) (1) and (3) of the Act. 5 ; 
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(5) That the Settlement Agreement and the Regional 
Director’s refusal to issue a complaint in Case No. 9-CA- 
1120 neither adjudicated the merits of the dispute between 
the Respondent and McJunkin nor provided a solution 
putting the dispute to rest. 

(6) That, after May 27, 1957, the Respondent’s pickets 
were not employees, nor had they ever been employes, of 
McJunkin. 

(7) That the immediate, principal purpose of the Re- 
spondent’s picketing was to induce and encourage em- 
ployees other employers not to make pickups or deliveries 
at McJunkin’s plant in the course of their duties for their 
respective employers, and thereby to induce or compel Mc- 
Junkin to take back and compensate the employees it had 
laid off on February 18, 1957. 

The general question remaining for consideration under 
the Board’s order of remand, is whether the findings and 
conclusions which the undersigned has just made upon the 
evidence in the supplemental hearing, require any modifica- 
tion or amplification of the findings and recommendations 
made by him in his original Intermediate Report. For 
reasons which will now be set forth, the undersigned is of 
the opinion that they do not. 

McJunkin’s broad contention is that both the Respond- 
ent’s picketing and the Respondent’s related inducement 
of Epperley’s, Bell’s, and Smith’s employees to refuse to 
make pickups or deliveries at McJ unkins plant were viola- 
tive of Section 8(b)(4)(A) of the Act. In its argument 
in support of this contention, McJunkin relies upon the 
facts (already found) that the apparent purpose of the 
Respondent’s picketing was to induce truck employees of 
other employers not to make pickups or deliveries at Mc- 
Junkin’s plant, that there was no strike on the part of any 
of McJunkin’s employees after March 4, 1957, and that the 
lone picket after May 27, 1957, was never an employee nor 
an ex-employee of McJunkin. Using a combination of 
these facts, McJunkin in effect argues that, because of its 
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purpose, the Respondent’s picketing was illegal, and that, 
because none of McJunkin’s employees were on strike or 
were picketing after May 27, 1957, there was no dispute 
between McJunkin and its employees to justify either the 
Respondent’s picketing or its inducement of Epperley’s, 
Bell’s, and Smith’s employees not to make pickups or 
deliveries at McJunkin’s plant as the primary situs of 
either a strike or other labor dispute. 


According to this argument, McJunkin would have the 
Board ignore the dispute between it and the Respondent, 
in which the Respondent has been acting for the employees 
laid off by McJunkin, simply because no employee of 
McJunkin voluntarily absented himself from work to take 
part in this dispute after March 4, 1957. But these laid-off 
employees who are the actual parties to the dispute with 
McJunkin were, and are, no strangers to McJunkin. Their 
dispute with McJunkin was, and is, based upon their pro- 
test against their layoffs and thus arose out of their em- 
ployment relationship with McJunkin. It was, and has 
remained, a labor dispute concerning their tenure of em- 
ployment with McJunkin and the terms and conditions of 
employment upon which they should be permitted to return 
to work for McJunkin, and the laid-off employees therefore 
certainly had the right under Section 7 of the Act to engage 
in concerted activities, with the assistance of the Respond- 
ent as their union and. with or without the support of the 
other employees, for the purpose of attempting to get their 
jobs back. This right clearly included the right to have 
the Respondent picket McJunkin’s plant on their behalf, 
even though there was no strike in the strict sense of that 
term and the laid-off employees themselves eventually did 
not serve on the picket line. The Respondent’s picketing 
at McJunkin’s plant was therefore primary picketing at 
the situs of the labor dispute. 

Does the Board’s Interborough News principle apply in 
this situation and preclude a finding that the Respondent’s 
picketing and its inducement of Epperley’s, Bell’s, and 
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Smith’s employees not to make pickups or deliveries at 
McJunkin’s plant, constituted violations of Section 8 (b) 
(4) (A) of the Act? McJunkin contends that the Inter- 
borough News principle does not apply because the object 
of Respondent’s picketing was to induce neutral employees 
not to perform their customary services for their respec- 
tive employers at McJunkin’s plant and also because there 
was no strike in the present case as there was in Inter- 
borough News and each of the other cases also cited by the 
undersigned in his original Intermediate Report. The un- 
dersigned disagrees. 


Although the Interborough News decision and the other 
cited decisions of the Board did deal with strike situations, 
the broad principle recognized and applied in these cases 
was (as the Board clearly stated in its basic Pure Ow deci- 
sion®) that Section 8 (b) (4) (A) was not “Intended to 
curb traditional primary action by labor organizations” and 
therefore “that the section does not outlaw any of the pri- 


mary means which unions traditionally use to press their 
demands on employers.” Furthermore, in reaching this 
conclusion the Board also recognized, and was not dis- 
turbed by the fact, that even primary picketing which it 
found not to be violative of Section 8 (b) (4) (A) “is neces- 
sarily designed to induce and encourage third persons to 
cease doing business with the picketed employer.” It there- 
fore held in these cases that, in strike situations, primary 
picketing and other means whereby the union induces neu- 
tral employees not to perform services for their respective 
employers at the situs of the dispute, are not violative of 
Section 8 (b) (4) (A). 

What the Board said in these decisions (particularly in 
the Pure Oil case, in which the Board’s reasoning is set 
forth at length’) is equally applicable to any labor dis- 
pute, whether a strike or not, if, as in the present case, the 


" °84 NLRB 31d, 320. 
* See 84 NLEB at 317-319. 
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objective of the disputant union is a legitimate objective. 
The undersigned therefore concludes that the Respondent’s 
picketing of McJunkin’s plant was not violative of Section 
8 (b) (4) (A) and also affirms his conclusion in the original 
Intermediate Report that the Respondent’s inducement and 
encouragement of Epperley’s, Bell’s, and Smith’s em- 
ployees not to make pickups or deliveries at McJunkin’s 
plant, was similarly not a violation of Section 8 (b) (4) 
(A). 

For the foregoing reasons, and upon the evidence taken 
both in the original hearing and in the supplemental hear- 
ing upon remand, the undersigned makes the following: 


RECOMMENDATION 


That the Board adopt the findings, conclusions, and rec- 
ommendations made by the undersigned Trial Examiner 
in his original Intermediate Report and issue the order 
recommended therein. 


Dated at Washington, D. C., this 30th day of April 1959. 


Wuium F. Scxarnixow, 
Trial Examiner 
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Unrrep States Court or APPEALS 
For tue Disrrict or CoLuMBia Circuit 


September Term, 1960 


Cavrreurs, Teamsters anD Heupers Loca 
Union No. 175, IyternationaL BroTHERHOOD 
or TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
anp Hetpers oF AMERICA, 


Petitioner, No. 15957 


v. 


Natrona Lasor Retations Boarp, 
Respondent. 


Before: Fahy, Circuit Judge, in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having 
submitted their stipulation dated October 11, 1960, pursu- 
ant to Rule 38(k) of the General Rules of this Court, and 
the stipulation having been considered, the stipulation is 
hereby approved, and it is 


ORDERED that the stipulation dated October 11, 1960, 
shall control further proceedings in this case unless modi- 
fied by further order of this court, and that the stipulation 
and this order shall be printed in the joint appendix. 


Dated : October 13, 1960. 
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Unrrep Srares Court or APPEALS 
For rae Distaict or CouumsBia Crecurt 


CuAvuFFEURS, TEAMSTERS AND HELPERS Locan 
Union No. 175, InrernationaL BroTHERHOOD 
or Teamsrers, CHAUFFEURS, WAREHOUSEMEN 
anp Hetrers or AMERICA, 

Petitioner, 


v. 


Natrowat Lasor Retations Boarp, 
Respondent. 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby stipu- 
late and agree as follows with respect to the issues, the 
dates for the filing of the briefs and joint appendix, and 


the contents of the joint appendix: 


I. Statement of the Issues 


1. Whether the Board properly concluded that peti- 
tioner’s inducements away from the picket line it was main- 
taining at the premises of the McJunkin Corporation in 
furtherance of its dispute with that employer violated 
Section 8 (b) (4) (A) of the Act. 


2. Whether the Board’s order, directed against continu- 
ance of such inducements (but not directed against the 
picketing or other inducements at the premises of Me- 
Junkin Corporation) and incorporating a prohibition 
against such inducements directed to employees “of any 
other employers”, was valid and proper. 


IL The Briefs and Joint Appendix to Briefs 


1. Petitioner will file and serve its opening brief on or 
before December 16, 1960. The Board will file and serve 
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its brief on or before January 16, 1961. Petitioner will file 
and serve its reply brief, if any, on or before January 31, 
1961. In lieu of filing and serving printed briefs on the 
designated dates, the party whose brief is due to be filed 
may on that date serve a typewritten copy of its brief, with 
printed briefs to be served and filed within ten days there- 
after. 


2. The joint appendix will consist of such portions of 
the record in Case No. 9-CC-133 before the Board as the 
parties hereto shall respectively designate. Petitioner will 
serve the Board with its designation on or before October 
21, 1960. The Board will serve its designation on petition- 
ers on or before October 28, 1960. Petitioner will be 
responsible for the printing of the joint appendix, and will 
file and serve it together with and at the same time as its 
brief. Each party will pay its respective share of the costs 
of printing, according to its designation, but petitioner 
shall include in its designation the Board’s Decision and 
Order, the Intermediate Report of the Trial Examiner, 
and this stipulation. 


3. It is further agreed that any party and the Court, 
at or following the hearing in the case, may refer to any 
portion of the original transcript of record or exhibits 
herein which has not been printed to the same extent and 
effect as if it had been printed, or otherwise reproduced, 
it being understood that any portions of the record thus 
referred to will be printed in a supplemental joint appendix 
if the Court directs the same to be printed. 


Henrsert S. THaTcHER 
1009 Tower Building 
Washington, D. C. 


Attorney for Petitioner. 


Dated this .... day of October, 1960, at Washington, D. C. 
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/s/ Marcel Mallet-Prevost 
Marcet MauiretT-PREvosT 

Assistant General Counsel 

National Labor Relations Board 
Washington 25, D. C. 


Attorney for Respondent. 


Dated this .... day of October, 1960, at Washington, D. C. 


BRIEF FOR PETITIONER 
SS 
i 


IN THE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15957 | 


CHAUFFEURS, TEAMSTERS ats HELPERS 
LOCAL UNION NO. 175, INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, 

Petitioner, 
Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


Court of Amfsaiserr S. ToatcHEr 
or the 1009 Tower Building 
District of Columbia Cire’ Washington 5, D. C. 
FED DEC 1 64969 Davin Previant 
+ | _511 Warner Theater Building 

Foyt )) Alwar’ Milwaukee 3, Wisconsin 
| 

CUERK Martix C. Bowes 
407 Kanawha |Banking and Trust 
Building 
Charleston, West Virginia 

Counsel for| Petitioner 


United States 
FP 


ed 


STATEMENT OF QUESTION PRESENTED 


Whether the Board properly concluded that petitioner’s 
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IN THE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CHAUFFEURS, TEAMSTERS AND HELPERS 
LOCAL UNION NO. 175, INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, 


Petitioner, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


BRIEF FOR PETITIONER 
Jurisdictional Statement 


This is a petition by Petitioner, Chauffeurs, Teamsters 
and Helpers Local Union No. 175, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America (hereinafter called “the Union”), seeking 
to review and set aside a portion of the Decision and Order 
of the National Labor Relations Board (hereinafter called 
“the Board”), issued against the Union on August 9, 1960, 
pursuant to Section 10 (¢c) of the Labor-Management Re- 
lations Act of 1947, as amended, 61 Stat. 136, 29 U.S.C. 
Sec. 151, et seg., (hereinafter called “the Act”). The por- 
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tion of the Order here being appealed from prohibits the 
Union from responding to inquiries made by employees of 
freight carriers in the Charleston, West Virginia, area as 
to whether a strike or picketing was being carried on by 
the Union at the premises of the McJunkin Corporation, a 
West Virginia corporation engaged in the sale and distribu- 
tion of pipe and other related industrial products in 
Charleston, so as to induce any such employees at 
a place away from the picket line not to cross the picket line 
to make pickups or deliveries at the premises of McJunkin, 
with whom the Union is engaged in a labor dispute. Tn its 
Answer and Cross-petition, the Board has requested en- 
forcement of this Order against Petitioner. 


The jurisdiction of this Court is based upon Section 10 
(£) of the Act. 


STATEMENT OF THE CASE 


1. Statement of the Facts Involved. 


The facts upon which this Petition to Review are based 
are as found by the Board in its Decision (J.A. 73), and 
by the Trial Examiner in his Intermediate Report (J.A. 
89). In substance, these facts, in respect to which there 
is no dispute, are as follows: 


Since on or about February 19, 1957, the Union has been 
engaged in a labor dispute with McJunkin at its Charleston, 
West Virginia, plant and has been picketing such premises 
pursuant to such dispute. McJunkin is the only occupant 
of such premises. The dispute related to the alleged dis- 
criminatory discharges of certain of McJunkin’s track 
drivers who had designated the Union as their collective 
bargaining representative (J.A. 92, 109). The picketing was 
at all times peaceful and orderly and was conducted only 
at the McJunkin premises at the various entrances to such 
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premises, including one entrance used exclusively to make 
deliveries and shipments, which entrance was used by Me- 
Junkin’s truck drivers although not its production em- 
ployees (J.A. 115, 186). At times this entrance alone was 
picketed (J.A. 101, 115, 82). 


The alleged illegal activity of the Union which constituted 
the basis of the Charges and which the Board subsequently 
found to be violations of Section 8 (b) (4) (A) of the Act 
consisted of four separate instances of “inducemen ” of 
employees of third party earriers to refuse to handle 
McJunkin’s freight. These four instances were as follows: 


On November 29, 1957, when a McJunkin truck brought 
freight to the dock of a Charleston area motor carrier doing 
business as the Miami Transportation Company (herein- 
after called “Miami”) for transhipment, one of Miami’s 
truck drivers who was also the Union’s shop steward at 
Miami telephoned the Union’s Business Agent to ask 
whether he should unload the truck. The Business Agent 


gave an equivocal answer, whereupon the stop steward 
refused to unload the truck, and the McJ: unkin truck driver 
drove the truck away unloaded (J.A. 94). 


On October 17, 1957, the terminal manager of the Bell 
Transit Company of Charleston (hereinafter called “Bell’”’) 
asked one of Bell’s drivers who was also the Union’s shop 
steward at Bell if the men would deliver a load of oxygen 
to McJunkin. The shop steward thereupon telephoned the 
Union’s Business Agent and asked if the McJunkin strike 
was still on and whether there were still pickets there. 
Upon being told that the situation was the same and that 
the strike was still on, the shop steward refused to make the 
delivery to McJunkin (J.A. 94). 


On another occasion in the Fall of 1957, one of the 
drivers employed by another Charleston carrier, known as 
Smith’s Transfer Corporation (hereinafter called “Smith”), 
noticed that he was carrying a shipment consigned to Me- 
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Junkin. He thereupon telephoned the Union’s Business 
Agent and asked if the strike at McJunkin was still on. 
Upon being told that it was, and upon being requested to 
take the shipment back to Smith’s dock, the driver did so 
(J.A. 95). 


On August 9, 1957, the Epperley Transfer Company 
(hereinafter called “Epperley”), a freight carrier with 
which the Union had a collective bargaining agreement, 
received a drilling stem assigned to McJunkin for repair. 
One of Epperley’s drivers who was a member of a union 
other than Local 175 telephoned the Union’s office to inquire 
if there was a picket line at McJunkin and was told by an 
unidentified female that there was. Thereupon, Epperley’s 
driver refused to make the delivery to McJunkin, and Me- 
Junkin had its own truck pick up the stem and bring it to 
its premises. After the stem was repaired, Epperley’s 
driver refused to come to pick up the tool after having tele- 
phoned McJunkin’s shop superintendent and being told 


that picketing was still going on (J.A. 96). 


2. Proceedings before the National Labor Relations Board. 


Thereafter on the basis of charges filed against the Union 
by McJunkin, the General Counsel of the Board issued a 
Complaint against the Union alleging violations of Section 
8 (b) (4) (A) of the Act by virtue of the above activities. 
A hearing was thereafter conducted by Trial Examiner 
William F. Scharnikow, and on May 15, 1958, the said Trial 
Examiner issued his Intermediate Report (J.A. 89) in 
which he found that the Union had committed an unfair 
labor practice in violation of Section 8 (b) (4) (A) mm 
respect to the Miami inducement as set forth above, but 
he found no violation of the Act in respect to the Bell, Smith 
or Epperley incidents. Upon receipt of this Report, the 
Board, on December 2, 1958, remanded the case to the Trial 
Examiner for further hearings with instructions to make 
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findings respecting the nature and purpose of the labor 
dispute (J. A. 63). Thereafter, following such further hear- 
ings, the Trial Examiner, on April 30, 1959, issued his 
Supplemental Intermediate Report in which he found 
specifically as follows in respect to the nature of the dispute 
and the purpose of the Respondent Union’s picketing: 


“That the Respondent’s only ultimate objective for its 
picketing of McJunkin’s plant during this period, was 
to procure the immediate return of the laid-off 
employees to their jobs with their full, previous rights 
and privileges and with compensation for any loss of 
earnings during the layoff.” (J.A. 121, 118). 


The Trial Examiner further found that: 


* © * the immediate, principal purpose of the Respond- 
ent’s picketing during that time was to induce and 
encourage employees of other employers not to make 
pickups or deliveries at McJunkin’s plant in the course 
of their duties for their respective employers, and 
thereby to induce or compel McJunkin to take back 
and compensate the employees it had laid off on 
February 18, 1957.” (J.A. 122). 


The Trial Examiner found no reason to change his original 
recommendations in respect to the commission of unfair 
labor practices by the Union. (J.A. 125). 


Thereafter, on August 9, 1960, a majority of the Board, 
consisting of Chairman Leedom and Members Rodgers 
and Jenkins, entered its Decision and Order in the case 
(J.A. 73, 80), finding that the Union had committed viola- 
tions of Section 8 (b) (4) (A) of the Act in respect to the 
Bell, Smith and Epperley incidents as well as the Miami 
incident. The Board reasoned that the “totality of conduct” 
or “totality of effort” of the Union, including its unlawful 
secondary inducement at Miami’s dock, permitted it to con- 
clude a general Union object of secondary inducements so 
that the Bell, Smith and Epperley incidents could also be 
deemed violative of the Act even though they involved only 
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inducements respecting deliveries or pickups across the 
primary picket line at the McJunkin premises’. 


The Board ordered the Union to refrain from any similar 
inducements in relation to the employees of any other 
employer in the Charleston area, including, but not limited 
to employees of Bell, Smith, Epperley and Miami. In 
addition, the Board ordered the posting and publication of 
notices that it would refrain from further inducements. 


While the majority decision is not entirely clear as 
to whether all picketing at the McJunkin premises was 
proscribed on the Board’s “totality of conduct” theory, 
counsel for the Board at the time of the formulation of 
the prehearing stipulation herein (J.A. 127) indicated 
that it was not, and the agreed upon “Statement of Ques- 
tions Presented” makes it clear that it was not, so that 
there is here involved only the legality of the Board’s 
prohibitions of the type of inducements represented by the 
Bell, Smith and Epperley incidents. 


Board members Fanning and Bean dissented from the 
Board conclusion that the Union had violated the Act in 


2In the “totality of union conduct or effort” the Board included a 
reference to the fact that on February 19, 1957, at a time when the Union 
had a so-called “hot cargo” clause in its collective agreements with carriers 
in the Charleston, West Virginie, area under which employees of the 
carriers were excused from accepting deliveries at their own docks in 
respect to any employers with which the Union was engaged in a labor 
dispute, the Union had sent letters to such carriers saying that it intended 
to invoke the clause’s protections, and these letters had not been specifically 
revoked (J-A. 75). It is to be noted that the sending of these letters 
occurred more than six months prior to the filing of the charges in the 
instant case and were not alleged in the charges or in the complaint as 
constituting unfair labor practices. Furthermore, the sending of the so- 
called “hot cargo” letters were the subject of charges in another proceed- 
ing involving the Union in which the Union, without admitting any un- 
lawful conduct, agreed to the entry of a Board Order and Consent Degree 
in the Fourth Circuit generally forbidding any 8 (b) (4) (A) violations 
(J.-A. 65). Finally, there is no showing or attempt to show that the 
letter was made known to the employees of Bell, Smith or Epperley or 
was even sent to the latter carrier. 
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respect to the Bell, Smith and Epperley inducements, hold- 
ing this amounted simply to inducements to refuse to make 
pickups or deliveries only at the site of a primary dispute 
and in respect to a legitimate picket line, and further hold- 
ing there was no basis in fact or in law for the Board’s 
“totality of conduct” theory. (J.A. 82). 


Thereafter the Union filed its Petition to Review herein, 
and the Board filed its Answer and Cross-Petition for 
Enforcement of its Order. 


STATEMENT OF POINTS 


The Board erred in: 


1. Concluding that the Union’s activities and inducements 
in respect to the employees of carriers Bell, Smith and 
Epperley constituted violations of Section 8 (b) (4) (A) of 
the Act, and in concluding that there was basis in fact or 
in law for finding of such violations on a “totality of con- 
duct” theory, or concluding that there was substantial 
evidence in the record as a whole to warrant a finding that 
the basic object of the strike or related picket line activities 
was to induce third parties not to do business with 
McJunkin. 


2. Directing that the Union cease and desist from such 
inducements in respect to the employees of Bell, Smith and 
Epperley as well as in respect to employees of any other 
employer in the Charleston, West Virginia, area, and 
requiring the posting and publishing of notices to that 
effect. 


SUMMARY OF ARGUMENT 


This case represents an attempt by the Board to pro- 
seribe peaceful primary picket line activity, heretofore 
considered not only legal but protected under the Act, 
under a newly evolved “totality of effort” or “totality of 
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conduct” theory. Under this theory, the Board lumps one 
incident of an admittedly illegal secondary inducement 
with other incidents of otherwise legal primary inducements 
to serve as the basis for a conclusion that the Union’s over- 
all or ultimate objective was one proscribed by Section 8 
(b) (4) (A), following which the Board proceeds to pro- 
hibit all of the Union’s inducements—the good along with 
the bad. 


The otherwise lawful incidents of primary inducements 
in this case consisted of three separate telephone conversa- 
tions between outside delivery drivers and representatives 
of the petitioning Union herein which was engaged in a 
labor dispute with the McJunkin Corporation of Charleston, 
West Virginia. During the course of these conversations, 
which were originated by deliverymen employed by three 
motor carriers (the Bell, Smith and Epperley Companies) 
who were engaged in making deliveries for McJunkin, these 
drivers were told of the existence of a picket line at the 
McJunkin plant established pursuant to the Union’s labor 


dispute with McJunkin, and were impliedly requested to 
respect that line by refraining from making pickups and 
deliveries at the McJunkin plant. 
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That these “inducements” standing alone do not con- 
stitute violations of Section 8 (b) (4) (A) of the Act, but 
rather are protected thereunder, even though it might well 
be concluded that an object of these inducements was to 
induce the three carriers to cease doing business with 
McJunkin, has up until this case been the law as consist- 
ently determined by the Board and by all courts which 
have considered the issue. Indeed at this very time, the 
Board is engaged in defending this proposition before the 
Court of Appeals for the Seventh Circuit in the Milwau- 
kee Plywood case (Case No. 12991), involving away-from- 
the-picket line inducements identical to those described 


9 


above. The Board has filed a well-documented brief with 
that court, portions of which are attached to this brief as 
an Appendix. In this brief, the Board supports the fol- 
lowing propositions: 


1. The language of Section 8 (b) (4) (A) cannot be rea 
literally to find a violation thereof in respect to all “induce- 
ments” of employees of third parties to cease doing business 
with a struck primary employer in all cases where that 
object is a necessary or obvious conclusion from the induce- 
ments themselves, for to do so would permit the Board to 
outlaw all primary strike and primary picketing where a 
necessary or obvious object is always to induce persons 
who approach the picket line to cease handling the products 
or working at the premises of the primary employer. The 
only “evil” with which Congress was concerned was the 
practice of unions to extend their dispute and their picket 
lines to other premises so as to involve neutral employers 
at their places of business by causing work stoppages of the 
neutrals’ employees at those places as distinguished from 
the site of the primary dispute where the picket line is being 
maintained. Accordingly, the courts have universally held 
that picket line appeals to delivery men not to cross a picket 
line to make pickups or deliveries constitutes primary 
activity which is not within the scope of Section 8 (b) (4) 
(A) because the inducements incite refusal to handle only 
at the primary picket line. See Seafarers International 
Union v. N. L. R. B., 105 App. D.C. 276, 265 F. 2d 585, par- 
ticularly at pp. 591-592. 


2. The 1959 Amendments to Section 8 (b) (4) and the 
legislative history of such amendments confirm the fore- 
going interpretation of Section 8 (b) (4) (A) that it was 
not intended to disturb primary activity seeking to induce 
respect for an otherwise valid primary picket line. Thus, 
Section 8 (b) (4) (A) was amended in 1959 to contain a 
proviso reading, “Nothing contained in this clause (B) shall 
be construed to make unlawful, where not otherwise un- 
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lawful, any primary strike or primary picketing.” The 
debates accompanying this Amendment all disclosed the 
legislative intent to protect traditional primary picket line 
activity. 

3. Specifically, appeals by unions engaged in a labor dis- 
pute to truck drivers employed by third party carriers 
engaged in making pickups and deliveries at the struck 
premises to refuse to cross the picket line to make such 
pickups or deliveries are protected under the Act and do 
not constitute violations of Section 8 (b) (4) (A), even 
though such appeals were made by telephone or in person 
to the truck drivers at a place away from the picket line 
such as at a union hall or at the truck driver’s place of em- 
ployment. This is because such appeals induce refusals to 
work or refusals to handle only at the picket line or at the 
situs of the primary strike. Up to its decision in this case 
the Board has consistently so held since 1950. 


II. 


While the Board in the present case does not specifically 
hold that the Bell, Smith and Epperley inducements stand- 
ing alone were violative of Section 8 (b) (4) (A), it never- 
theless proscribed any further or future similar such in- 
ducements. It did so by combining these inducements, which 
it said evidenced an object of involving neutrals, with one 
other admittedly illegal inducement, namely, a Union re- 
quest made at the premises of another carrier (the Miami 
Company) which made deliveries to and for McJunkin, that 
the Miami drivers refused to unload McJunkin freight at 
the Miami terminal for interlining elsewhere. The evidence 
of the illegal object afforded by this incident, plus the 
“evidence” of illegal object afforded by the Bell, Smith and 
Epperley incidents, plus the evidence afforded by an earlier 
sending of a letter by the Union to various carriers in the 
Charleston area with whom the Union had a “hot cargo” 
agreement, requesting observance of this agreement, com- 
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prised, said the Board, a “totality of conduct or effort” 
which permitted the Board to conclude that the Union had 
an illegal object in all of its inducements and activities, 
both the good and the bad, and to permit the Board to enter 
an order barring all such inducements or activities. 


To be contrasted with this conclusion by the Board that 
the Union had an overriding ultimate illegal object of im- 
proper inducements of third party employees not to deal 
with McJunkin is the specific finding of the Trial Examiner 
in this case, “That the Respondent’s only ultimate objective 
for its picketing of MeJunkin’s plant during this period, 
was to procure the immediate return of the laid-off em- 
ployees to their jobs with their full, previous rights and 
privileges and with compensation for any loss of earnings 
during the layoff.” 


Ii. 


Even if the Board’s totality concept under which the good 
is swept with the bad could be considered permissible under 
the Act, the Board had no warrant to utilize the sending of 
the so-called “hot cargo” letters in support of that concept. 
These letters, reminding various carriers of their agree- 
ment not to require their drivers to handle struck goods, 
were sent only to the employers themselves and not to any 
employees of these carriers; there is no showing or attempt 
to show that any individual employee or group of employees 
were made aware of these letters, let alone that the letters 
had induced a single outside driver to refuse to handle 
McJunkin freight. In this posture, the sending of the letters 
did not constitute a violation of the Act. See the Sand Door 
ease, Local 1976, United Brotherhood of Carpenters v. 
N.L.B.B., 357 U.S. 98 (1958). In any event, the sending of 
the letters occurred more than six months prior to the filing 
of charges in the instant case and were not charged in the 
Complaint in this case as constituting a violation of the 
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Act; rather, the sending of the letters had been made the 
subject of previous charges which have been disposed of by 
the Union’s agreement, without admitting any violation, to 
the entry of a Cease and Desist Order in the Fourth Circuit, 
pursuant to which notices were posted, thus remedying any 
possible adverse consequences resulting from the sending 
of the letters. 


IV. 


In the net result, the Board can point only to one illegal 
secondary inducement by the Union during the many 
months that have elapsed since the dispute began in Feb- 
ruary of 1957—the inducement of the Miami employees not 
to handle McJunkin freight at the Miami terminal. It is 
submitted that this isolated incident is not sufficient to over- 
come the Trial Examiner’s specific finding that the ultimate 
object of the Union’s activities was to restore the dis- 
charged Union members to their jobs or to afford a basis 
for any “totality of conduct” theory even if it were allow- 
able, or to afford evidence of an over-all ultimate unlawful 
objective of causing third parties to cease doing business 
with McJunkin. The Board’s conclusions that there was & 
totality of unlawful conduct and that the Union’s ultimate 
objective was illegal is not supported by substantial evi- 
dence on the record as a whole. See the Perfection Mattress 
case, Wholesale Employees Local 261 v. N.L.R.B., 

App. D. C. —, — F. 2d —, 46 LRRM 2554. While 
it was obviously an object of the Bell, Smith and Epperley 
inducements to induce the drivers to refuse to pick up or 
deliver freight at the McJunkin plant, this is equally true 
of the maintenance of the picket line itself. This type of 
immediate or necessary object that is present in all primary 
picket line activity is not an object proscribed under the 
Act, as seen by the discussion in the Board’s brief in the 
Milwaukee Plywood case, swpra. Nor are such inducements 
as are afforded by the presence of the picket line or the 
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telephone notification of such line of the type which are 
proscribd under the Act since these inducements seek mere- 
ly to incite action only at the primary premises and away 
from the premises of the neutral employees; rather such 
inducements are protected under Sections 13 and 7 of the 
Act. Accordingly, these inducements cannot afford evidence 
of an illegal object because of their alleged necessary effect 
in inducing refusals to handle by third party employees any 
more than can the inducements before this Court in the 
Perfection Mattress case, supra, where this Court found 
that otherwise valid consumer picketing cannot constitute 
valid evidence for the showing of an illegal object on the 
ground that such picketing had a necessary or probable 
effect of inducing third party work stoppages. 


Vv. 


The Board’s “totality” concept must further collapse as 
a matter of law. It is the Board’s function to protect legal 
primary activity just as much as it is its function to pro- 
hibit unlawful secondary activity. For this reason, it cannot 
enmesh the good with the bad and proscribe both together 
any more than can a state court enjoin peaceful picketing 
along with violent picketing where, as here, the peaceful 
picketing is not so inseparably intermingled with the vio- 
lent as to preclude observance of the law unless all is pro- 
seribed. See Youngdahl v. Rainfair, 355 U. S. 131. To 
the extent that the Union has engaged in unlawful conduct, 
as at Miami, it can be prevented from engaging in future 
violations by a Board order directed against that specific 
type of activity or inducement. There is no need here for 
the Board to outlaw all peaceful primary picket line activ- 
ity, and to permit it to do so would with equal logic permit 
it to outlaw the maintenance of the picket line itself as well 
as continuance of the strike. 
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What the Board forgets in advancing its “totality” con- 
cept is that certain inducements of employees of third par- 
ties are permitted under the Act regardless of any unlawful 
object that may be said to accompany such inducements. 
As seen by the decisions of the U. S. Supreme Court in 
N.L.B.B. v. International Rice Milling, 341 U. S. 665, and 
Local 1976, Carpenters Union v. NLRB, 357 U.S. 93, and 
this Court’s decision in Perfection Mattress, supra, when 
the Board has before it any traditional and otherwise legal 
picket line activity, it must prove not only an illegal object 
but also a proscribed or unprotected inducement. If the 
inducement is protected, the object is immaterial. Protected 
inducements are those which seek only to invite action at 
the site of the primary picket line and away from the 
premises of a secondary employer. If there is one principle 
which has remained constant throughout the turbulent 
history of the National Labor Relations Act since its 
original enactment in 1935, it is the principle that primary 
picketing and its concomitants inviting only action at the 
scene of the primary labor dispute and not at the place of 
business of secondary employers stands protected; the 1959 
Amendments make this entirely clear. We repeat, it is not 
enough for the Board to prove an illegal object—this can 
readily be done in connection with all primary picketing or 
strike activity—but it must also prove a type of inducement 
which is prohibited and not protected under the Act. On 
any other premise, the specific protections given to primary 
strikes and picketing under Section 13 of the Act could 
readily be avoided. 


In this case, the Board has warrant in fact and law only 
to proscribe the Miami type of inducements engaged in by 
the Union; it has no warrant to merge the Union’s protected 
activities with the Union’s single unlawful activity on the 
basis of some vague concept of “totality of effort” and then 
proceed to outlaw all. 
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ARGUMENT 


1 THE TELEPHONIC INDUCEMENTS OF DELIVERYMEN 
AT PLACES AWAY FROM THE PICKET LINE TO RE- 
FRAIN FROM MAKING DELIVERIES ACROSS THE 
PICKET LINE DO NOT CONSTITUTE VIOLATIONS OF 
THE ACT, BUT RATHER ARE PROTECTED UNDER 
THE ACT. 


This case involves only four specific incidents of alleged 
Section 8 (b) (4) (A) violations—that which oceurred at 
carrier Miami’s premises and which consisted of induce- 
ments of Miami’s employees not to unload McJunkin’s 
freight at the Miami dock, and the three telephonic induce- 
ments solicited by employees of Bell, Smith and Epperley 
at a place away from the McJunkin plant, which induced a 
refusal to load or deliver only at the picket line being main- 
tained at the McJunkin plant pursuant to a lawful primary 
labor dispute between the Union and MeJunkin. 


Since it is not entirely clear from the Board’s Decision 
whether the Board considered the Bell, Smith and Epperley 
incidents violative of the Act in and of themselves, it will 
be the purpose of this brief first to demonstrate that the 
“inducements” (if they can be so termed) in connection 
with the Bell, Smith or Epperley employees were in and 
of themselves entirely lawful under the Act even though 
they took place away from the picket line. Such a showing 
will further lay a predicate for the contentions made in the 
concluding portion of the brief that the Board is not war- 
ranted under the facts of this case or under the Act in 
relying on a “totality of conduct or effort” theory to pro- 
scribe the otherwise lawful inducements of the Bell, Smith 
and Epperley employees. 


A. Pretomvary ConsmDERATIONS 


We start with the proposition not denied by the Board 
that the Union was engaged in a lawful primary labor dis- 
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pute with McJunkin and that, as found by the Trial 
Examiner and emphasized throughout his Report, the 
Union’s “only ultimate objective for its picketing of 
‘MeJunkin’s plant during this period, was to procure the 
Ymmediate return of the laid-off employees to their jobs 
with their full, previous rights and privileges and with 
‘compensation for any loss of earnings during the layo: Ms 
(emphasis supplied.)? 


“On one occasion, and on one occasion only during the 
‘entire long period of the picketing, the Union engaged in 
conduct in connection with this primary strike and primary 
‘picketing which the Union does not deny could be termed 
@ violation of Section 8 (b) (4) (A) of the Act. This was 
the Miami incident initiated by an individual Miami truck 
driver whom the Union could reasonably be said to have 
induced to refuse to unload a McJunkin truck at the Miami 
dock by giving equivocal answers to the truck driver’s 
inquiry as to whether he should unload. We have then a 
situation in which on three occasions individual employees 
of neutral carriers doing business with McJunkin individ- 


?The subsidiary finding by the Trial Examiner that “the. immediate 
principal purpose” of the Union’s picketing was to induce employees of 
other employers not to make pickups or deliveries at McJunkin’s plant 
and thereby to induce McJunkin to take back the laid-off employees, when 
read in context, indicates merely that the Trial Examiner found that the 
immediate purpose of this particular picket line at McJunkin was similar 
to the immediate purpose of any other primary picket line, namely, to 
induce truck drivers of other carriers to respect the picket line by refusing 
to eross it to make pickups or deliveries at the primary premises in pur- 
suance of the Union’s ultimate objective of obtaining the reinstatement 
of the laid-off employees. In other words, this finding by the Trial Ex- 
aminer is no more than a recognition of the explicit recognition given by 
‘Congress and the courts that an obvious and indeed an often inevitable 
purpose of any picket line is to prevent pickups and deliveries at the 
primary premises as a means of achieving a union’s ultimate strike ob- 
jective. It is to be noted that the finding treats only with the purpose 
of the picketing and its hoped-for effect at the plant, not elsewhere, and 
can afford no basis for any conclusion that the basic or ultimate purpose 
of the picketing was simply to prevent others from doing business with 
McJunkin. 
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ually called a representative of the Union to inquire as to 
the existence of a labor dispute and picket line at McJunkin 
where such employees were to make pickups or deliveries 
and were told by such Union representative that there 
was such a, dispute and such a picket line. 


Even if this response could be termed a request by the 
Union representative to honor the picket line and to refuse 
to make the pickup or delivery in question, clearly this 
action would not constitute a violation of Section 8 (b) (4) 
(A). This is for the reason that the telephonic inducements 
of the Bell, Smith and Epperley employees were but an 
integral part of traditional primary picket line activities 
protected under Section 13 and 7 of the Act. By such 
inducements, the Union hoped to produce, and in fact 
did produce, the same result that it was hoped the 
picket line itself would produce, namely, respect for the 
picket line and a refusal to make pickups or deliveries 
across the picket line at the McJunkin plant and there only. 
The effect of such inducements on secondary employers was 
exactly the same as was the case with the picket line itself, 
that is, employees of secondary employers were induced 
to refuse to make pickups or deliveries or otherwise 
perform services only at the premises of the primary . 
employer and not at their own premises or some premises 
other than that of the primary employer. Indeed, the effect 
of such inducements on neutral employers was even less 
severe than the effect produced by the picket line itself 
because the neutral employees were saved the time and 
trouble of travelling to and from the picket line, and the 
neutral employer was saved the resulting cost, when 
deliverymen were advised in advance of making their trip 
that a picket line had been established at the place of 
delivery. Accordingly, no rational or logical distinction, 
in respect to purpose, result or effect on secondary employ- 
ers, can be made between the inducements afforded by the 
maintenance of the picket line itself or the inducements 
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afforded by the telephonic communication of the existence 
of the picket line. If the picketing is protected activity 
under Sections 13 and 7 of the Act, then the communica- 
tion that the picket line existed must equally be so pro- 
tected. 


B. Tse Boarn’s Decisions 


That away-from-the picket line inducements of employees 
of neutral carriers not to make pickups or deliveries across 
a picket line do not constitute a violation of Section 8 (b) 
(4) (A) has been Board law for the last ten years. The 
issue was first considered and decided in Interborough 
News Company, 90 NLRB 2135 (decided August 24, 1950). 
Tn that case, a newspaper deliverers union was engaged in 
a labor dispute with the Interborough News Company. It 
picketed the company’s main premises and also the 
entrances of various subway stations at which the company 
operated newsstands. In addition, the union’s representa- 
tives made personal visits at places away from the picket 
line to employees of other employers who normally deliv- 
ered newspapers to the struck employer’s newsstands and 
induced these employees not to make deliveries across the 
picket line. Finding this latter conduct not violative of the 
Act, the Board stated: 


“We agree with the Trial Examiner’s conclusion that 
because the respondent’s conduct and such inducement 
invited action only at the premises of the primary 
employer, whose employees were on strike, it was not 
violative of Section 8 (b) (4) (A) of the Act as alleged 
in the complaint.” (Citing The Pure Oi Company 
case, 84 NLRB 315). 


There is no Board decision up to the instant one in which 
conduct similar to the above or similar to the conduct 
involving the Bell, Smith and Epperley employees has 
been declared violative of the Act. In International Organi- 
zation of Master Marine Pilots, 125 NLRB No. 19 (decided 
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November, 1959), a union of crew members engaged in 
picketing a ship where the crew members were employed 
sent telegrams to employees of other employers who were 
engaged in work on the ship urging them not to cross the 
picket line at the ship and also made such appeals at union 
meetings attended by employees of neutrals either engaged 
in working on the ship or making deliveries to the ship. 
The Board, relying specifically on Interborough News and 
Pure Oil, supra, held such conduct not to constitute a viola- 
tion of Section 8 (b) (4) because “inducement of other 
union members and of secondary employees invited their 
action of refusing to perform services only on the foreign 
vessels, the situs of the primary dispute.” 


Another case in which away-from-the-picket line induce- 
ments were involved is the famous Moore-Drydock Com- 
pany case, 92 NLRB 547. There the union made written 
and oral appeals to members of other unions to assist it in 
a primary strike by refusing to cross the picket line. The 


Board found that such inducements “must be considered as 
primary action”. (92 NLRB at 551-552). The Moore Dry- 
dock case has become a landmark Board decision given 
specific approval in the many Cireuit Court of Appeals 
decisions which advert to the case and it is cited favorably 
in the House Conference Report to the 1959 Amendments 
to the Act. 


A recent case in which inducements identical to those in- 
volved in this case was found to be no violation of the Act is 
Teamsters Local 200 and Milwaukee Plywood Company, 
126 NLRB No. 80, 45 LRRM 1358 (February, 1960). In that 
case, a Teamsters union had established a picket line at the 
premises of the Milwaukee Plywood Company pursuant 
to a primary labor dispute found by the Board to be a 
valid one. Representatives of the union, sometimes in 
answer to inquiries and sometimes not, telephoned employ- 
ees of neutral carriers in the Milwaukee area who were 
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members of the union engaged in making pickups and 
deliveries at Plywood’s premises directing them not to go 
through the picket line to make any pickups or deliveries 
at such premises. In addition, such directions were given 
to neutral carriers’ employees at union meetings. In hold- 
ing this conduct not violative of Section 8 (b) (4) (A), the 
Board stated: “Here the conduct of Local 200 in respond- 
ing to inquiries of its members was not substantially 
different from the impact of the picket line itself or 
responses elicited from the pickets at the Milwaukee Ply- 
wood plant.” 


C. Tse Rarionare or Milwaukee Plywood axp 
AppricaBLe AUTHORITIES 


The employer involved, Milwaukee Plywood, petitioned 
the United States Court of Appeals for the Seventh Cireuit 
(Case No. 12911, now awaiting argument) to review the 
Board’s Decision and Order which found the union not 
guilty of violating the Act. Accordingly, for the first time, 


the Board was obliged to defend its position in the courts. 
In doing so, its General Counsel prepared and filed a brief 
with the Seventh Cireuit which sets forth in full the Board’s 
rationale and the applicability to the issue of various 
Courts of Appeals and United States Supreme Court 
decisions. In the Appendix attached to this Brief, we set 
forth lengthy extracts from the Board’s brief in the Mi- 
waukee Plywood case. We do this not only to demonstrate 
the validity of the principle that Bell, Smith and Epperley 
inducements were not violative of the Act but on the con- 
trary constituted activities protected under the Act, but 
also to demonstrate the error in the Broad’s conclusion in 
this case that the “totality of conduct” of the Union war- 
ranted a conclusion that such inducements were in violation 
of Section 8 (b) (4) (A). 


In that brief, the Board with extensive citation of authori- 
ties, set forth the following propositions: 
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1. The language of Section 8 (b) (4) (A) cannot be read 
literally to find a violation thereof in respect to all “nduce- 
ments” of employees of third parties to cease doing busi- 
ness with a struck primary employer in all cases where that 
object is a necessary or obvious conclusion from the in- 
ducements themselves, for to do so would permit the Board 
to outlaw all primary strike and primary picketing where 
a necessary or obvious object is always to induce persons 
who approach the picket line to cease handling the products 
or working at the premises of the primary employer. The 
only “evil” with which Congress was concerned was the 
practice of unions to extend their dispute and their picket 
lines to other premises so as to involve neutral employers 
at their places of business by causing work stoppages of 
the neutrals’ employees at those places as distinguished 
from the site of the primary dispute where the picket line 
is being maintained. Accordingly, the courts have univer- 
sally held that picket line appeals to devilerymen not to 
cross & picket line to make pickups or deliveries constitutes 


primary activity which is not within the scope of Section 
8 (b) (4) (A) because the inducements incite refusal to 
handle only at the primary picket line. In support of this 
proposition, the Board quotes extensively from the opinion 
of this Court in Seafarers International Union v. N.L.RB., 
105 App. D. C. 276, 265 F. 2d 585, and particularly at page 
591, where this Court stated: 


“The words of [Section 8 (b) (4) (A)] of the Act, 
read literally, seem to proseribe peaceful picketing at 
the primary employer’s premises. It is clear that, when 
a union pickets an employer with whom it has a dis- 
pute, it hopes, even if it does not intend, that all per- 
sons will honor the picket line, and that hope encom- 
passes the employees of neutral employers who may 
in the course of their employment (deliverymen and 
the like) have to enter the premises. Thus, some of 
the business relations between the two employers would 
automatically cease. The union knows this will be the 
result if, as it hopes, its picket line at the premises of 


22 


the primary employer is honored. Moreover the neu- 
tral employer who is a servicer or supplier of the 
primary employer is under greater or less economic 
pressure to end all business relations with the primary 
employer. 

“But it is clear from the rest of the Act, especially 
from Section 13, that Congress did not intend to forbid 
picketing at a primary employer’s premises, the situs 
of the dispute. Section 8 (b) (4) interpreted and not 
merely read literally. No matter how great the pres- 
sure on a neutral employer may be when somebody 
else’s place of business is picketed, it is essentially 
different from the pressure such a neutral feels when 
his own business is being ees This difference in 
pressure, between that w: ich occurs, somewhat in- 
directly, when another employer’s premises are 
picketed and that which occurs when a neutral em- 
ployer’s own premises are picketed, is the rationale 
which must govern the interpretation of Section 
8(b) (4). 

s e s 

“The statute makes the ‘object thereof’ the critical 
factor. Did the Union intend to place a boycott on [the 
primary employer] alone, with only an incidental eco- 
nomic effect on [the neutral employers], or did it in- 
tend to place a boycott on [the neutral employers] 
along with [the primary employer]? 

«se © © We do not view the acts of the Union [in 
soliciting observance of its picket line] as evidencing 
an objective to affect [the neutral employers] any 
more than any picket line might affect a servicer or 
supplier of the picketed employer.” 

The Board also relies heavily on the decision of the Eighth 
Circuit in Local 618, Automotive Employees Union v. N.L. 
B.B., 249F. 2d 332. 

2. The legislative history of the 1959 Amendments to the 
Act confirm the foregoing interpretation of Section 8 (b) 
(4) (A) that Congress did not intend to disturb primary 
activity seeking to induce respect for an otherwise valid 
primary picket line; indeed, the 1959 Amendments to Sec- 
tion 8 (b) (4) specifically, and for the first time, contain a 
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proviso reading that “nothing contained in this clause 
(B) shall be construed to make unlawful, where not other- 
wise unlawful, any primary strike or primary picketing.”’ 
The Board quotes at length from the debates accompanying 
this Amendment, all of which disclose an intent to protect 
traditional primary picket line activity. 

3. Specifically, appeals by a union engaged in a labor 
dispute to truck drivers employed by third party carriers 
engaged in making pickups or deliveries at the. struck 
premises to refuse to cross the picket line to make such 
pickups or deliveries are protected under the Act and do 
not constitute violations of Section 8 (b) (4), even though 
such appeals were made by telephone or in person to the 
truck drivers at a place away from the picket line, such as 
at a union hall or at the truck driver’s place of employment. 
In support of this proposition, the Board refers to its dis- 
cussion under points (1) and (2) above, and also to such 
cases as Madden v. Local 41, Hod Carriers Union, 277 ¥F. 
2d 688 (C.A. 7) and Printing Specialites Union v. LeBaron, 


171 F. 2d 331 (C.A. 9) and to the Board’s decision in the 
Moore Drydock case, supra. 


D. Summary 


The extracts from the Board’s brief in the Milwaukee 
Plywood case, attached as an Appendix hereto, con- 
stitute an able presentation of the principles which 
underlie the issues in this case, namely, the validity of the 
Bell, Smith or Epperley inducements as such and the va- 
lidity of the Board’s “totality of conduct” concept. The 
Board’s brief well indicates that the protections of the 
Act extend, and the disabilities of the Act do not extend, 
to primary picket line activities engaged in pursuant to a 
valid primary dispute, even though secondary stoppages 
of deliveries and pickups or other interruptions of services 
at the picketed premises necessarily or purposefully result, 
so long as: 

(1) Such picketing activities had a legitimate purpose 
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or relevance in connection with the primary strike and 
induced refusals to neutrals to deliver, pickup or other- 
wise perform services only at the premises of the pri- 
mary employer, as distinguished from the premises of the 
neutrals, so that the impact of the activities and the in- 
volvement of the neutrals would be no more than that 
which would have been brought about by the picket line 
itself; and 

(2) The ultimate and basic purpose of the picket 
line activities was to support and forward the otherwise 
legitimate objectives of the labor dispute and were not 
ultimately and basically simply to require a cessation of 
all dealing with the employer by third parties. 

On the foregoing premises and on the basis of the prin- 
ciples noted by the Board in its brief in the Milwaukee 
Plywood case, there can be no doubt, leaving aside for the 
moment the Board’s “totality of conduct” theory, that the 
outside inducements herein at Bell, Smith and Epperley, 
initially institated and individually solicited by outside 
drivers and involving only a refusal to deliver or make 
pickups at the McJunkin premises, are in themselves not 
only not violative of Section 8 (b) (4) (A) but also are 
protected under Sections 13 and 7 the Act. : 


Ul. THE BOARD’S “TOTALITY OF CONDUCT” CONCEPT 
HAS NO BASIS IN FACT OR IN LAW. 

Realizing all of the foregoing, as it undoubtedly must, 
the Board in this case has for the first time in its history 
advanced a “totality of conduct” theory under which the 
Board purports to look at the Union’s activities as a whole 
to determine.if a basic objective is to induce neutrals to 
refuse to deal with the primary employer, and so finding, 
then proceeds to condemn the good with the bad. We have 
earlier noted this Court’s pronouncement in the Seafarers 
case* that “the determining factor is the objective, the 


8 Seafarers International Union v. N-L.R.B., 105 App. D.C. 276, 265 
F. 2d 585. 
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intendment of the strike”, ie. whether the boycotting of 
neutrals by the strike activities such as the picket line or 
related picket line inducements was an objective of the 
strike rather than merely an incident of it. The Boards 
brief in Milwaukee Plywood further notes the pronounce- 
ment of the Eighth Circuit in Local 618,. Automotive 
Employees* that, “it would be necessary to establish that 
the picketing had no legitimate purpose in connection with 
the primary strike”. In view of such pronouncement, it 
appears that what the Board must really mean by its 
“totality of conduct or effort” theory is that the total of 
the Union’s activity is such as to constitute subsantial evi- 
dence that a real, basic and ultimate objective of the 
Union’s strike was to boycott all third parties and require 
them to refrain from dealing with McJunkin. 


A. Lack oF BASIS IN FACT FOR THE Boarnv’s “ToraLiry” 
CONCEPT. 


Whether picketing activities which can be considered 
valid in and of themselves can be proscribed along with a 
union’s illegal activities without interfering with Section 
13 and First Amendment rights will be discussed in the 
concluding portion of this brief; before we reach that 
point we will demonstrate that the total of the Union’s 
activities in this case are not sufficient to warrant a con- 
clusion that an ultimate and basic object of the union was 
to boycott neutrals. t 

The McJunkin strike and related picketing activities 


«Did the Union intend to place a boycott on Salt Dome alone, with 
only an incidental economic effect on Todd and Gulf, or did it intend to 
place a boycott on Todd and Gulf along with Salt Dome? * * * The ques- 
tion is the objective. In the case at bar, if the objective of the strike en- 
compassed Salt Dome only, it was legal. If its objective was partly Todd 
or its employees, it was illegal. The difference is in whether the effect on 
Todd’s workers was an objective of the strike or was merely an incident 
of it” Seafarers, supra, 265 F. 2d 585, at p. 590. ‘ : : 
ne Le 618, Automotive Employees Union v. N.LRB., 249 F. 24 332 (C. 
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began in February of 1957 and have continued. until the 
present time. In all that time, the Board can point to and 
has made the basis of its Complaint in this case only four 
innocuous instances of alleged illegal attempts to involve 
neutrals; in all other respects the strike and picketing have 
been conducted for this entire period in an entirely proper 
manner. We use the term “innocuous” because three of 
these alleged attempts—the Bell, Smith and Epperley inci- 
dents—were not only permissible under the Act but in 
fact: were initiated not by the Union but by individual 
drivers calling in to solicit information concerning the 
strike, and the fourth incident, involving the Miami em- 
ployee, although illegal, was also initiated by a single 
driver and not the union. This is a far cry from a wide- 
spread inducement of neutral employees the Board might 
have been expected to rely upon in the long period of the 
strike to support a finding of an illegal ultimate over-all 
objective. Surely these incidents afford no evidence at all 
to support any finding of such an illegal objective. Com- 
pare, for instance, the widespread solicitations and induce- 
ments engaged in by the union in the Interborough News 
and Milwaukee Plywood cases, supra. Surely what 
amounts to but one isolated instance of illegal third party 
inducement cannot overcome the Trial Examiner’s specific 
and repeated finding that, “the only ultimate objective for 
its [the Union’s] picketing of McJunkin’s plant during this 
period was to procure the immediate return of the laid-off 
employees to their jobs.” 


The Board makes reference to certain “hot cargo” let- 
ters which the Union sent to various motor carriers in the 
Charleston, West Virginia, area in February of 1957 in 
support of its “totality of conduct” concept. The Board has 
no warrant to make such reference. In the first place, the 
letters were sent six months prior to the filing of the 
charges in this case and were not referred to in the Com- 
plaint herein as a specific subject matter of alleged viola- 
tion of the Act. Rather, the letters were the basis of charges 
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in a previous unlitigated case in which the Union, without 
admitting to any unlawful conduct, agreed to the entry of 
a Consent Order and Decree in the Court of Appeals for the 
Fourth Circuit forbidding Section 8 (b) (4) (A) violations 
in respect to the union’s “hot cargo” clauses, together with 
the posting of notices to that effect, so that the effects of 
any unlawful conduct in connection with the sending out 
of the “hot cargo” letters were there considered and.recti- 
fied. See J.A. 65-73. In the second place, the letters were 
sent only:to the employer carriers (not including, however, 
Epperley) and not to any employee, and there is no showing 
or attempt to show that the Bell, Smith or Epperley em- 
ployees, or for that matter, any drivers, were made aware 
or had knowledge of the letters or in any -way were in- 
fluenced by them; there was no evidence whatsoever that 
the letters had the effect of inducing a single refusal to 
pick up or deliver. Under such circumstances, since the 
appeals were to employers only, it is clear from the Sand 
Door case (Local 1976, Carpenters v. NLRB, 357 U.S. 93) 
that the mere sending of the letters did not constitate a 
violation of the Act. Accordingly, even if this “background” 
material were admissible, which it is not,* it would not 
constitute relevant or meaningful evidence to show any 
course of unlawful conduct in support of a conclusion that 
an ultimate and basic object of the Union was to unlawfully 
require third parties to cease dealing with McJunkin. We 
submit that there is no substantial evidence in the record 
as a whole to support the Board’s finding and conclusion 
herein that a total illegal object of the Union was to stop 
neutrals from dealing with McJunkin. (See Seafarers 
Union v. N.L.R.B., supra, and Local 618, Automotive Em- 
ployees v. N.L.R.B., supra.) See also the recent pronounce- 
ment of the Ninth Cireuit in Pittsburgh-Des Moines Steel 


“The Board’s reliance on this type of background evidence is improper. 
(See Smelter Workers v. Eagle-Pitcher Mining, 325 U.S. 335, (1944); 
NLRB. v. Bird Machine Co., 174 F. 2d 404 (C.A. 1); J. H. Pomeroy 
and Co., Inc., 117 NLRB 724, 39 LRRM 1311.) a a 
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Co., —— F2d. —, 47 LRRM 2135, decided Nov. 15, 1960. 
What the Board is attempting to do here is no different 
from what it attempted in the Perfection Mattress case, 
Wholesale Employees, Local 261 v. N.LRB., 
App. D. C. , KF. 2d , decided July 7, 
1960, 46 LRRM 2554, where this Court had no 
difficulty in finding the Board’s conclusion of an 8 (b) (4) 
(A) violation to be without substantial basis in the evidence 
as a whole. In that case, the union had engaged in consumer 
picketing of a retail store for purposes of announcing to the 
store’s customers that the store was carrying mattresses 
made by a mattress company with which the union was on 
strike. The picketing was carried on after the stores em- 
ployees had arrived at work and was discontinued before 
they left from work. It at no time induced any work stop- 
pages among the store’s employees or any interference with 
deliveries. The Board used the fact of this picketing as 
evidence of an illegal object to unlawfully induce work 
stoppages among the employees of secondary employers in 
violation of Section 8 (b) (4) (A) of the’ Act, the Board 
holding that it was not necessary that the picketing had any 
such actual effect since a “necessary effect” of the picketing 
would be to induce such stoppages. Thus, in Perfection 
Mattress, the Board used evidence of lawful union activity 
to constitute proof of an unlawful object just as in the 
present case the Board has used evidence of the lawfal 
activity of the Union in communicating the existence of the 
labor dispute and of a picket line by telephone to delivery- 
men to comprise evidence of an unlawful object. This Court 
struck down the Board’s ultimate conclusion as being with- 
out substantial base in the evidence. In so doing, it stated 
as follows: 


“The findings of the Board with respect to questions 
of fact if supported by substantial evidence on the 
record considered as a whole shall be conclusive. ‘Of 
course that provision does not commit us to accept the 
Board’s ultimate finding. Quite the contrary, ‘Congress 
has merely made it clear that a reviewing court is not 
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barred from setting aside a Board decision when it 
cannot conscientiously find that the evidence support- 
ing that decision is substantial, when viewed in the © 
ight that the record in its entirety furnishes, including 
the body of evidence opposed to the Board’s view.’ 

“Bere, we simply cannot say from this record viewed 
as a whole, that the union’s appeal to the customers had 

’ the ‘necessary effect’ of inducing the neutral employees 
to engage in a concerted work stoppage when no such 
result even remotely appears. 

“Difficulties inherent in varying factual ‘situations 
present recurring problems, to be sure, with an ulti- 
mate result often turning upon situs, allied activity, 
the nature of the appeals to neutral employees, the 
objective of the picketing and similar factors. But 
running thro e rationale of the decided cases and 
stemming directly from the Act are the statutory 
clauses which must be construed and applied in the 
circumstances of the particular case. The statute which 
prosece the right to strike does not at the same time 

‘orbid appeals to the public, to consumers or even to 
neutral employers. The Supreme Court’s summary of 
the proscription of the Act is pertinent and, we think, 
controlling here. 

“The Court has told us ‘[Section 8 (b) (4) (A)] de- 
scribes and condemns specific union conduct di 1 
to specific objectives. It forbids a union. to induce 
employees to strike against or to refuse to handle 
goods for their employer when an object is to force him. 
or another person to cease doing business with ‘some 
third party [1] Employees must be induced; [2] they 
must be induced to engage in a strike or concerted 
refusal; [3] an object must be to force or require their 
employer or another person to cease doing business 
with a third person.’ ; ‘ 

“Tt is difficult to see how the basic elements of a 
section 8 (b) (4) unfair labor pactice charge could 
more specifically be spelled out. Unless the facts in a 

‘cular case establish such essentials, no case can 
made out. Otherwise stated, when ‘inducements or 
ents’ are not ‘aimed at concerted, as dis- 


encouragem 
tinguished from individual, conduct,’ the actions com- 
plained of are not within the proscription of the Act. 
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“Thus. mere picketing, under the circumstances 
shown on this record, does not justify an enforcement 
order. On the contrary, the Board’s order under review 
will be set aside.” (at p. 2556). 

B. Lack oF BASIs IN LAW FOR THE Boarn’s “TOTALITY” CoN- 

CEPT. 


1. In promulgating its “totality of conduct” theory, the 
Board relies entirely on the decision of the Ninth Cireuit 
in Carpenters Union, Local 131 v. Cisco Construction, 266 
F. 24 365 C.A. 9), cert. den. 361 U. S. 828 (April, 1959) ; 
no other court decision is adverted to.’ 


In Cisco, supra, the court had before it a suit for damages 
under Section 303 of the Act. It appeared that the plaintiff 
contractor had been damaged in his business operation by 
virtue of various picketing activities carried on by the 
defendant union in the case but that the bulk of the damage 
was sustained as a result of lawful primary picketing, al- 
though there was admittedly extensive unlawful secondary 
activity carried on at the place of business of third party 
neutral contractors which did cause the plaintiff some dam- 
age. Because of the extended and vigorous nature of the 
illegal secondary activity, the court permitted plaintiff to 
recover for all damages which had been proved, applying 
the traditional tort theory of equating harm suffered with 
damages recoverable on a reasonably foreseeable result 
predicate. In reaching this determination, the Ninth Circuit 
relied on the Denver Building Trades cases,* but in each of 


* As far as we have been able to discover, the Cisco case is the only 
court decision which in any way refers to or utilizes a “totality” concept 
in reference to either Section 8 (b) (4) (A) or Section 303 violations. 
The court in the Cisco case makes reference to United Brick and Clay 
Workers v. Deena Artware, 198 F. 2d 637 (C.A. 6), but it is submitted 
that a close reading of that case will indicate that the court there ad- 
vanced no “totality” concept in any way analogous to the Board’s concept 
in this case. 

"International Brotherhood of Electrical Workers, Local 501, AFL v. 
N.L.R.B., 341 U.S. 694; Local 74, United Brotherhood of Carpenters, etc. 
v. N.L.R.B., 341 U.S. 707; N.LR.B v. Denver Building & Construction 
Trades Council, 341. U.S. 675. 
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these cases, the Ninth Circuit failed to note that the Supreme 
Court had found that the primary picketing was in itself 
unlawful because improperly directed. Furthermore, there 
was evidence in Cisco of “aggressive”, “vigorous” and wide- 
spread illegal secondary conduct which may have been suffi- 
cient to support the conclusion that, “when one of the real 
objects becomes to reach the contractor through a innocent 
third party (by concerted action, of course) then he who 
has suffered may recover.” 


It is submitted that no matter how the Cisco case is re- 
garded, it is clear that the illegal activities in that case 
were far more widespread and vigorously pursued than 
the Union’s activities in this case; here it cannot be con- 
cluded as in Cisco that, “the union vigorously set[s] out 
in a concerted effort to keep other subcontractors from 
doing business with the contractor.” Whatever may be the 
applicability of ordinary tort concepts to a damage action 
under Section 303 and the separation in such actions of 
legal from illegal activities in determining liability for 
damages, it is clear that tort concepts have no application to 
a proceeding by the Board under Section 8 (b) (4), or to 
a determination of what particular acts or activities may 
be considered lawful or unlawful under that Section. We 
again refer the Court to the discussion of the Board’s Gen- 
eral Counsel in its brief in the Milwaukee Plywood case, 
and to the pronouncements of this Court in Seafarers, 
supra, and the Highth Circuit in Automotive Employees, 
supra, where the reasonably foreseeable or even nec- 
essary result test was rejected in respect to primary 
strike and picketing activity on the basis that under such a 
test primary activities could always be found violative of 
Section 8 (b) (4). In addition, we refer this Court to the 
now famous explanation of the inapplicability of tort con- 
cepts to Section 8 (b) (4) violations as set forth by Judge 
Hand in Douds v. Longshoremen’s Association, 224 F. 2d 
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455 (C.A. 2), cert. den. 350 U. S. 873. There that court 
stated: 


“Turning then to the text, we are to ask whether it 
_ was an “object” of the “Independent’s” refusal to serve 
the trucks to force the “Association” “to cease doing 
business with the trucking concerns” or to force “cus- 
tomers” of “the trucking concerns” to “cease doing 
business” with them. It is indeed true that this was 
one of the probable, nay perhaps inevitable, conse- 
quences of the refusal; but the liability imposed by the 
section is much more limited than the usual liability 
for a tort, which extends to any damage that the tort- 
feasor should reasonably have expected to result from 
his act. All strikes and “concerted refusals” to work 
involve some cessation of business; that is the only 
sanction they can have. When Congress limited the 
wrong to occasions when the cessation was an “object” 
to the conduct, it excluded much indeed that the or- 
dinary law of tort would have included. If it had not 
done so, it would have made nearly all strikes unlaw- 
ful. The “object” of an action is the concluding state 
of things that the actor seeks to bring about: that which 
satisfies his aim. Hence it is a term relative to the 
whole sequence of steps that he proposes; and it does 
not apply to those that are only intermediate to it. If 
J wish to enter my house, but can do so only by passing 
through my garden, my “object” is to enter the house, 
and it is not a subsidiary “object” to pass through the 
garden. On the other hand, if I find the garden gate 
locked, and I take out my key, the “object” of my doing 
so-is to open the gate, though it is still only a step 
towards entering the house.” 


If as stated by the court in Douds, the term “object” as 
used in Section 8 (b) (4) (A) is to be defined as “the con- 
cluding state of things that the actor seeks to bring about,” 
then surely there is no violation of Section 8 (b) (4) (A) 
in this case unless the Trial Examiner’s repeated findings 
that the union’s “only ultimate objective for its picketing of 
McJunkin’s plant during this period was to procure the 
immediate return.of the laid-off employees” can be shown 
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to be without basis in the record. This the Board has not 
even attempted to do. 


2.. The Board’s totality concepts are not available to it 
for the further reason that they would sweep the good with 
the bad. This cannot be permitted unless the Board is to 
be empowered to: outlaw specifically safeguarded activities. 

We have demonstrated in part I of this brief that the 
inducements of the Bell, Smith and Epperley employees not 
‘only did not constitute violations of the Act but were pri- 

-mary picket line activities protected under Section 13.° As 
such, these inducements stand in exactly the same position 
under the Act as peaceful primary picketing itself. Obvi- 
ously, if the Board can outlaw this activity on the grounds 
of some “totality” theory, it can with equal justification 
outlaw any type of primary activity including peaceful pri- 
mary strikes and picketing. Indeed, the logic of its posi- 
tion which seemed to require it to outlaw all picketing at 
the McJunkin plant in this case because that picketing just 
as much as the forbidden “inducements” operate to induce 
neutrals not to deal with McJunkin. If as found by the 
-Board it was a basic and underlying object of the Union to 
cause a cessation of dealing between other employers and 
McJunkin, there is no reason why the picketing itself should 
not have been barred even though the Board seems, for no 
logical reason, to have stopped short of this. But the dis- 
cussion in the Board’s brief in the Milwaukee Plywood case, 
quoted above, teaches directly to the contrary; it repeatedly 
emphasizes that peaceful primary strike and picketing ac- 
tivities cannot be outlawed, and Congress has strongly 
reaffirmed this in the 1959 Amendments to the Taft Hartley 
Act. We are not aware of a single case in which peaceful 
picketing pursuant to a valid labor dispute has been en- 


*This Court in Curtis (Teamsters, Chauffeurs and Helpers Local Union 
639, I.B.T. v. N.L.R.B., App. D. C. , 274 F. 2d 551) and 
the Supreme Court in that same case, (362 U.S. 274) has equated picket- 
ing activities with the strike activities specifically protected under Sec- 

. tion 13. ; 
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joined or otherwise restricted except in a single instance 
where the picketing has become so enmeshed with violence 
as to become inseparable. (Milkwagon Drivers v. Meadow- 
moor Dairies, 312 U. S. 287 (1940). In the Meadowmoor 
case, as explained by the Supreme Court of the United 
States in its later decision in Youngdahl v. Rainfair, 355 
U. S. 131, at 138, the violence was inseparable from the 
primary picketing, and the pattern of violence was 80 
enmeshed in the picketing that it was necessary to enjoin 
all organized conduct in order to restore order. Here it 
can hardly be said that the Union’s primary activities were 
so enmeshed with an unlawful secondary object so that it 
was necessary to enjoin all primary activities in order to 
obtain compliance with the Act; in the many months of 
picketing, the Board can point to only one isolated incident 
of an unlawful secondary inducement—the Miami incident. 
There is no reason why future incidents of that nature could 
not be remedied by a simple order directed against further 
repetitions of that particular activity or inducement and 


leave the Union free to engage in other activities or induce- 
ments protected under the Act. Not only do the protections 
of the Act prevent this but also the protections of the First 
Amendment. (See Thornhill v. Alabama, 310 U. S. 88, 
and Teamsters Union v. Newell, 356 U. S. 341). 


It is submitted that the Board under its “totality of con- 
duct” or “totality of effort” theory has attempted to 
incorporate concepts of tort law which simply are not ap- 
plicable to Section 8 (b) (4) violations if traditional pri- 
mary activities protected under Sections 13 and 7 of the Act 
are to continue to have that protection, and that, therefore, 
the Board is in error as a matter of law as well as of a 
matter of fact in attempting to apply that concept in the 
instant case. Whatever may be the present protections of 
peaceful picketing activities under the First Amendment, 
it is clear from the Curtis case, supra, that Section 13 
stands as “a command of Congress to the courts” to resolve 
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any doubts and ambiguities in the Act in favor of an 
interpretation which safeguards traditional primary strike 
and picketing activities “as understood prior to the passage 
of the Taft-Hartley Act.” The Board’s totality concept 
would provide an easy means of avoiding that safeguard. 


It is the Board’s job to protect employees rights as well 
as to circumscribe proscribed union activities. Necessarily, 
it must determine which particular activities of unions are 
permitted and legal under the Act and which particular 
activities have been prohibited. It is only those particular 
activities which competent evidence proves to constitute a 
violation of the law which the Board has power to prohibit, 
and it must, if the safeguards of the Act are to have mean- 
ing, leave the union free to peacefully engage in those tra- 
ditional primary activities with which it cannot effectively 
function upon behalf of its membership or indeed continue 
to exist. Recently in McLeod v. Chefs Union, Local 89, 
—F. 2d——, 46 LRRM 2577 (July 1960), the Second 
Cireuit Court made it clear that the Board’s injunctions 
should be “tailored to reach only the illegal activity.” And, 
in the Perfection Mattress case, supra, this Court did not 
permit the Board to enjoin otherwise proper consumer 
picketing on the theory that it was part of an over-all object 
of inducing illegal third party work stoppages. The case 
of Younghahl v. Rainfair, supra, is further illuminating in 
this respect. In that case, a state court had enjoined all 
primary picketing on the ground that the picketing was 
enmeshed with violence. On appeal to the Supreme Court, 
that Court sustained that part of the injunction which 
enjoined acts of intimidation or threats of violence, but 
struck down that portion of the injunction which enjoined 
picketing itself, the Court finding no pattern of violence 
such as existed in Milkwagon Drivers v. Meadowmoor 
Dairies, supra, which was so enmeshed with picketing that 
to restore order it was necessary to enjoin all organized 
conduct. We have seen that the telephonic communications 
to. the employees of Bell, Smith and Epperley are entitled 


36 


to the same protection as peaceful primary picketing. The 
Board can no more proscribe this activity in the pretext of 
an over-all illegal object than the state court could proscribe 
the peaceful picketing in the Youngdahl case. As this Court 
has indicated in Perfection Mattress, supra, the Board is 
empowered only to proseribe specific conduct specifically 
made unlawful under the Act and cannot enjoin the good 
with the bad. 


3. Another and perhaps more explicit way of saying what 
we have said above is to point out that, as seen from the 
decisions of the United States Supreme Court in Inter- 
national Rice Milling, 341 U. S. 665, and Carpenters Union, 
Local 1976 v. N.L.R.B. 357 U.S. 98, and the decision of this 
Court in the Perfection Mattress case (Wholesale Employ- 
ees Local 261 v. N.L.R.B., — App. D. Cc. —, — F. 2d —, 
46 LRRM 2554) in order to establish an 8 (b) (4) violation, 
it is not enough for the Board simply to prove an illegal 
objective, t¢e., an object causing third party neutrals to 
cease doing business with a struck employer; rather, the 
Board must also prove a proscribed inducement. This is so 
because the maintenance of any picket line and the carrying 
on of any picket line activity, such as appeals to respect the 
picket line, could in all cases constitute evidence of an 
illegal object of causing third persons to cease doing busi- 
ness with the struck employer. Accordingly, as seen from 
our discussion in Part I. of this brief, the Board must 
demonstrate not only that the object was illegal, but that 
the type of inducement engaged in was one proscribed under 
the Act before any Section 8 (b) ( 4) violation can be found. 
If the type of inducement is not proscribed under the Act, 

‘but, rather, as in the case of picket line appeals at the 
primary situs are protected under the Act, then the object 
becomes entirely irrelevant. 


For example, a union which, in support of a dispute with 
a primary employer, engages in consumer picketing at the 


premises of a secondary employer could reasonably be said 
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to seek an objective which is proscribed by the statute. Such 
picketing, however, does not violate Section 8 (b) (4) be- 
cause the means or inducements employed are permitted. 
Wholesale Employees, Local 261, supra. In short, the 
Union’s objective is legally irrelevant unless the Union em- 
ploys a proscribed means or inducement to accomplish its 
objective. Were the rule otherwise, all strikes would be 
banned since every strike seeks to impose an economic em- 
bargo on the struck employer. ‘ 


The Board in explicating its “totality” theory marshals 
the facts which it asserts demonstrate that the Union sought 
to achieve an unlawful objective. Upon concluding that the 
totality of the Union’s conduct does in fact establish such 
an objective, the Board directs the Union to refrain from 
engaging in inducements to respect a primary picket line. 
An indispensable but inarticulated premise of the Board’s 
theory is that a non-proscribed means or inducement is un- 
lawful if directed toward a proscribed goal or objective. 
Articulation of this premise brings the Board’s “totality” 
theory into direct conflict with the statute. 


The inducements or means involved in this case consisted 
of inducements to respect a primary picket line. Such in- 
ducements are not proscribed by the statute. Milwaukee 
Plywood Company, 126 NLRB No. 80. 


“Tn this case, therefore, we need not determine the 
specific objects toward which a union’s encouragement 
of concerted conduct must be directed in order to 
amount to an unfair labor practice under subsection 
(A) or (B) of Section 8 (b) (4).” Labor Board v. Rice 
Milling Co., 341 U. S. 665, 671. 


Since “objective” becomes legally relevant only upon proof 
of a proscribed inducement, the Board’s “totality” theory, 
which utilizes proof of objective as a basis for finding a 
proscribed inducement, constitutes a classic example of 
“boot-strap” reasoning. The Board does not obviate the 
statutory requirements that it prove both a proscribed in- 
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ducement and a proscribed objective by asserting that, in 
the course of the dispute, the Union engaged in other con- 
duct which violates the Act. For this reason, then, the 
Board cannot rely on the sending of the allegedly illegal 
hot cargo letters even though their sending be considered 
illegal and reference to them available to the Board in this 
case; by simply lumping the good with the bad, the Board 
cannot be permitted to outlaw both proscribed and pro- 
tected activities. Here the Board asserts under its “totality” 
theory the right to prohibit inducements to respect @ pri- 
mary picket line. But if such a power is conceded, one must 
also concede the power to prohibit the primary picket line 
itself if in view of the “totality” of the Union’s conduct it 
is plain that the Union is seeking to accomplish a proscribed 
objective. Catch phrases cannot be substituted for proof of 
the carefully defined, independent elements of an 8 (b) (4) 
violation, nor should their appealing glitter be permitted to 
obscure one’s perception of Section 13 of the Act. 


To sum up, @ primary picket line is affirmatively pro- 
tected by Section 13 of the Act. An inducement to respect 
such a picket line is entitled to precisely the same protec- 
tion as seen by the entire discussion under Part I of this 
brief. Whether such picket lines or such inducements have 
an objective which is demonstrably or arguably proscribed 
by Section 8 (b) (4) is legally immaterial. For a sine qua 
non of an (b) (4) violation is proof of both a proscribed 
inducement and a proscribed objective. “Tt is difficult to see 
how the basic elements of 2 section 8(b) (4) (A) unfair 
labor practice charge could more specifically be spelled 
out.” Wholesale Employees Local 261 v. N.L.R.B., 

App. D. C. ——-, F. 2d , 46 LRRM 2554, 
2556. 


In this case, the Board has warrant in fact and law only 
to proscribe the Miami type of inducements engaged in by 
the Union; it has no warrant to merge the Union’s protected 
activities with the Union’s single unlawful activity on the 
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basis of some vague concept of “totality of effort” and then 
proceed to outlaw all. 


CONCLUSION 


In conclusion, it is respectfully submitted for the reasons 
set forth in this brief that the Board erred in conclud- 
ing that the Union had committed violations of Section 
8 (b) (4) in respect to the Bell, Smith and Epperley in- 
cidents. The Board order should be limited to prohibiting 
unlawful secondary inducements of the employees of Miami 
Transportation Company. 


Respectfully submitted, 


Hersert 8S. THaTcHER 
1009 Tower Building 
Washington 5, D. C. 


Davi PREvIANT 
511 Warner Building 
Milwaukee 3, Wisconsin 


Martin C. Bowizs 
407 Kanawha Banking and Trust 
Building 
Charleston, West Virginia 
Counsel for Petitioner 


December 16, 1960 
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APPENDIX 


EXCERPTS FROM BOARD’S BRIEF IN 
MILWAUKEE PLYWOOD COMPANY 
ve 


NATIONAL LABOR RELATIONS BOARD 


(Now pending in the Seventh Circuit Court of Appeals, 
Case No. 12991, Fall, 1960, Term.) 


* © * the present case is no different in legal contem- 
plation from the conventional situation where a union 
carries on peaceful activity aimed at securing observ- 
ance by deliverymen of its picket line at the premises 
of an employer with whom it has a dispute. 


As shown in the Statement, Local 200’s activity in 
this respect falls into two categories: & limited par- 
ticipation in the picketing and appeals at Milwaukee 
Plywood’s premises, and appeals to deliverymen at 
the union hall and over the telephone not to cross the 
picket line.* Both classes of activity are but differin 
aspects of a single objective, i.e., observance by suc 


employees of the picket line. The question presented 
in this case, accordingly, is whether Section 8 (b) (4) 
(A) of the Act prohibits such appeals, whether on the 
picket line, or at the union hall. We show below that 
it does not; that, on the contrary, such appeals are an 
integral part of traditional primary activity which, 
under established principles, are not within the reach 
of the statutory proscription against secondary 
boycotts. [emphasis supplied. ] 


*The additional incidents in which Local 200 attempted to 
persuade the management of trucking firms, rather than their em- 
ployees, not to send pickup and delivery trucks across the picket 
line (supra, pp. 5-6, and see Pet. Br. 5), were not alleged to be 
unlawful by the complaint (J.A. 12-15), and indeed are not in any 
event within the scope of Section 8 (b) (4) (A), for “a union is 
free to approach an employer to persuade him to engage in a boy- 
cot.’ Local 1976, Brotherhood of Carpenters v. N.L.R.B., 357 U.S. 
93, 99. 
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B. Picket line appeals to deliverymen not to cross 
the line constitute primary activity which is not 
within the scope of Section 8 (b) (4) (A) 


1. The limited scope of Section 8 (b) (4) (A) 
as established by decisional law 


Insofar as relevant, Section 8 (b) (4) (A) provides 
that it is an unfair labor practice for a union “to induce 
or encourage the employees of any employer to engage 
in a strike or a concerted refusal ... to perform any 
services where an object thereof is . . , forcing or 
requiring any employer to. . . cease doing business 
with any other person.” From the time of its enact- 
ment it was apparent that, literally construed, this 
language would have the effect of outlawing sub- 
stantially all strikes and picketing, for every work 
stoppage has the necessary object of forcing the struck 
employer “to cease doing business with . . . other 
person[s].” Congress had also made it plain, however, 
that “The substantive evil condemned by Congress in 
Section 8 (b) (4) is the secondary boycott . . at 
LB.E.W. v. N.L.R-B., 341 U.S. 694, 705. “Congress did 
not seek, by Section 8 (b) (4), to interfere with the 
ordinary strike .. .” International Rice Milling Co. v. 
N.L.R.B., 341 U.S. 665, 672.° Accordingly, the courts 
have consistently interpreted Section 8 (b) (4) (A) 
not literally, but: in “conformity with the dual con- 
gressional objectives of preserving the right of labor 
organization to bring pressure to bear on offending 
employers in primary labor disputes and of shielding 
unoffending employers and others from pressures in 
controversies not their own.” N.L.R.B. v. Denver 
Building & Construction Trades Council, 341 U.S. 675, 
692..° As more fully explained by the Court of Appeals 


*See the excerpts from the legislative history of Section 8 (b) 
(4) cited by the Supreme Court in support of the quoted statement. 
341 U.S. at 673, n. 8. 

See eg. Seafarers International Union v. N.L.R.B., 265 F. 
2a 585, 591 (C.A.D.C.); Roy & Sons v. N-L.R.B., 251 F. 2d 771, 
775 (C.A. 1); NLRB. v. Service Trade Chauffeurs Local 145, 191 
F. 2d 65, 67-68 (C.A. 2); NLRB. v. Beer Distributor Drivers 
Local 830, decided July 11, 1960, 46 LRRM 2732, 2733 .(G.A. 3); 
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for the District of Columbia (Seafarers International 
Union v. N.L.R.B., 265 F. 2d 585, 591): 


The words of [Section 8 (b) (4) (A)] of the 
Act, read literally, seem to proscribe peaceful 
picketing at the primary employer’s premises. It 
is clear that, when a union pickets an employer 
with whom it has a dispute, it hopes, even if it does 
not intend, that all persons will honor the picket 
line, and that hope encompasses the employees of 
neutral employers who may in the course of their 
employment (deliverymen and the like) have to 
enter the premises. Thus, some of the business 
relations between the two employers would auto- 
matically cease. The union knows this will be the 
result if, as it hopes, its picket line at the premises 
of the primary employer is honored. Moreover 
the neutral employer who is a servicer or supplier 
of the primary employer is under greater or less 
economic pressure to end all business relations 
with the primary employer. 


But it is clear from the rest of the Act, espe- 
cially from Section 13, that Congress did not 


intend to forbid picketing at a primary employer’s 


a 


N.L.R.B. v. General Drivers Local 968, Teamsters Union, 225 F. 2d 
205, 208-211 (C.A. 5), certiorari denied, 350 U.S. 914; United Brick 
& Clay Workers v. Deena Artware, 198 F. 2d 637, 642 (C.A. 6), 
certiorari denied, 344 U.S. 897; Local 618, Automotive Employees 
Union v. N-L.R.B., 249 F. 2d 332, 334-336 (C.A. 8); Local 1017, 
Retail Fruit & Vegetable Workers v. N.L.R.B., 249 F. 2d 591, 594 
(C.A. 9) ; N.L.R.B. v. International Union of Brewery and Distillery 
Workers, 272 F. 2d 817, 818-819 (C.A. 10); Douds v. Metropolitan 
Federation of Architects 75 F. Supp. 672, 675 (S.D.N.Y.) 

The early doubt which this Court expressed by way of dictum 
as to whether the applicability of Section 8 (b) (4) (A) “is de- 
pendent upon whether [union] activities are primary or secondary” 
(Joliet Contractors Association v. N.L.R.B., 202 F. 2d 606, 610, 
certiorari denied, 346 U.S. 824), has been erased by the Court’s 
subsequent recognition that “There may be situations where the sec- 
ondary employers . . . must suffer some of the consequences of the 
picketing of the primary employer” (N.L.RB.B. v. Local 135, 
Teamsters Union, 212 F. 2d 216, 219). 
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premises, the situs of the dispute. Section 8 (b) 
(4) must be interpreted and not merely read 
literally. [Footnotes omitted.] 


In working out the adjustment between the dual 
objectives of preserving primary activity and prevent- 
ing the implication of neutrals in a dispute not their 
own, the relevant decisions, as illustrated by the fore- 
going quotation, have established the principle that 
picket line appeals not to cross the line, addressed to 
employees who have come to the picketed premises to 
make pickups or deliveries, are an indispensable attri- 
bute of the picket line itself, and as such constitute 
primary action which is not embraced by Section 8 (b) 
(4) (A). The leading case is N.U.R.B. v. International 
Rice Milling Co., 341 U.S. 665. There, as in the situation 
here, pickets sought, by oral and other inducement as 
well as by the picket signs, to prevent a truck driver 
and his helper from crossing the picket line in order 
to pick up an order of goods from the employer whose 
premises were picketed. The Supreme Court found 
that such picket line inducement did not violate Sec- 
tion 8 (b) (4) (A) of the Act, stating (341 U-S. at 671): 


A union’s inducements or encouragements reach- 
ing individual employees of neutral employers 
only as they happen to approach the picketed place 
of business generally are not aimed at concerted, 
as distinguished from individual, conduct by such 
employees. Generally, therefore, such actions do 
not come within the proscription of Section 8 (b) 
(4), and they do not here.” 


In its opinion in the companion case of N.L.R.B. v. 
Denver Building & Construction Trades Council, 341 
U.S. 675, the Supreme Court added, in further explana- 
tion of its holding in International Rice Milling (341 
US. at 687) : 


There the accused union sought merely to obtain 
its own recognition by the operator of a mill, and 
the union’s pickets near the mill sought to influence 


*See also, N.L.R.B. v. International Union Brewery Workers, 
272 F. 2d 817, 819-820 (C.A. 10). 
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two employees of a customer of the mill not to 
cross the picket line. In that case we supported 
the Board in its conclusion that such conduct was 
no more than traditional and permissible in 2 
primary strike. 


The identical determination that Section 8 (b) (4) 
(A) does not reach picket line inducements to deliv- 
erymen not to cross the line has frequently been made 
directly in terms of the distinction between primary 
and secondary conduct rather than, as suggested by 
the language of the Supreme Court in International 
Rice Milling, in terms of inducement of individual as 
distinguished from concerted refusals to observe the 
picket line. Thus, in Di Giorgio Fruit Corp. v. 
N.L.B.B., 191 F. 2d 642 (C.A.D.C.), certiorari denied, 
342 U.S. 869, “trucks belonging to various trucking 
concerns were halted [when they arrived at a picket 
line] and the pickets endeavored to persuade them not 
to cross the line.” The Court held that this conduct 
“is called a primary activity in the language of labor 
law, ... [and is] not forbidden by the statute.” 191 F. 
2d at 648, 649. See also Local 618, Automotive Employ- 
ees Union v. N.L.R.B., 249 F. 2d 332, 337 (C.A. 8), 
where the Court described as irrelevant the fact that 
an object of a union’s picketing was to compel a cessa- 
tion of business between neutral employers and the 
picketed employer in a situation where, as here, the 
“picketing [is] in support of a valid primary 
strike. . . .” Finally, the same conclusion has been 
reached even when the problem is analysed in terms 
of the union’s object. The Court of Appeals for the 
District of Columbia, in holding that a union could 
lawfully seek observance of its picket line by employees 
of neutral employers, stated the question as follows 
(Seafarers International Union v. N.L.R.B., 265 F. 
2d 585, 591-592) : 


The statute makes the ‘object thereof’ the criti- 
eal factor. Did the Union intend to place a boycott 
on [the primary employer] alone, with only an 
incidental economic effect on [the neutral em- 
ployers], or did it intend to place a boycott on 
{the neutral employers] along with [the primary 
employer] ? 
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... We do not view the acts of the Union [in 
soliciting observance of its picket line] as evi- 
dencing an objective to affect [the neutral em- 
ployers] any more than any picket line might 
affect a servicer or supplier of the picketed em- 
ployer. 


Whether the analysis is cast in the phraseology of 
primary rather than secondary activities, individual 
rather than concerted action, or the “object” test, the 
holding of the cases is the same, viz., that Section 8 
(b) (4) (A) does not prohibit conduct on the picket 
line which is designed to secure observance of the line 
by employees of other employers who come to the 
picketed premises to make pickups or deliveries. In 
addition to the decisions discussed above, see those in 
pp. 17-18, n. 10, supra. Were the holding otherwise, 
“almost all strikes would be outlawed.” Seafarers In- 
ternational Union v. N.L.R.B., supra, at p. 592. How- 
ever, “Congress safeguarded the exercise by employees 
of ‘concerted activities’ and expressly recognized the 
right to strike” (International Union v. O’Brien, 339 
U.S. 454, 457), “and, under Section 7, peacefully [to] 
picket the premises of their employer” (United Mine 
Workers v. Arkansas Oak Flooring Co., 351 U.S. 62, 
75). It is thus apparent under settled decisional law 
that Local 200’s picket line appeals to secure observ- 
ance of the picket line are inextricably interwoven ele- 
ments of the primary picket line itself, and thus are 
lawful under the Act. 


* © © Primary picketing is ordinarily intended to cause 
economic injury to the primary employer through the 
cessation of business with other employers. But this 
injury results from doing business in an interdepend- 
ent economic world.” The difference between primary 
and secondary picketing thus cannot turn on its effect, 
whether or not intended, on neutral employees who 
refuse to cross the line to make pickups and deliveries. 


The interdependence of economic interest of all engaged in 
the same industry has become a commonplace.” AFL v. Swing, 312 
U.S. 321, 326. 
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This element is a concomitant of picketing at the pri- 
mary premises, just as is the attempt to affect other 
operations of the primary employer. {emphasis 
supplied.] 


Accordingly, picketing at the premises of the em- 
ployer involved in the dispute does not become the 
less primary because it does not contain an appeal to 
strike action by the primary employees. Other appeals 
as well, e.g., those to deliverymen to respect the picket 
line, are an indivisible part of primary action. As we 
have shown, Congress’ intent to safeguard primary 
union activity has been uniformly acknowledged by 
the courts. This intent necessarily requires protection 
of all the appeals which are inherent in a peaceful 
picket line at premises occupied only by the primary 
employer, including the appeal to deliverymen that 
they should not cross the line. 


3. The legislative history of the 1959 amendments to 
the Act confirms the Board’s interpretation of Sec- 
tion 8 (b) (4) (A) in this case 


The 1959 amendments to the Act reflect complete 
Congressional approval of the primary-secondary dis- 
tinction which the decisions have drawn in cases arising 
under Section 8 (b) (4) (A). Indeed, the decisional 
law in this respect was codified in a proviso to Section 
8 (b) (4) (B) of the amended Act, the provision which 
now contains the proscription against secondary boy- 
cotts. Public Law 86-257, 1959, Section 704(a), 73 
Stat, 541. The proviso reads “That nothing contained 
in this clause (B) shall be construed to make unlawful, 
where not otherwise unlawful, any primary strike or 
primary picketing.” The legislative background of this 
proviso and the explanation of it in the House Con- 
ference Report are illuminating with respect to the 
precise question in this case. 


Thus, although neither the proponents of the House 
bill nor the Senate bill advocated that restrictions be 
placed on primary picketing, it was feared during the 
conference meeting that the House bill’s elimination 
of the requirement in Section 8 (b) (4) (A) respect- 
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ing “concerted” action might have such a restrictive 
effect in view of the Supreme Court’s interpretation 
of the “concerted” requirement in N.L.R.B. v. Inter- 
national Rice Milling Co., 341 U.S. 665. See p. 19, 
supra. As explained in an analysis of the two bills 
sent to conference, prepared by Senator Kennedy and 
Congressman Thompson, members of the conference 
committee (105 Daily Cong. Rec. 15221, August 20, 
1959, II Leg. Hist. 1707) : * 


Now suppose that the Carpenters’ Union puts 
a picket line around the factory which has the 
effect of turning back the drivers of independent 
trucking concerns. This kind of picketing has never 
been treated as a secondary boycott. It occurs at 
the factory of the employer primarily engaged in 
labor dispute. It aims at halting commercial inter- 
course with him (a primary boycott), not at halt- 
ing intercourse with persons who have intercourse 
with him (a secondary boycott. ... 


The House bill proposes to take out of Section 
8 (b) (4) any references to ‘concerted’ conduct or 


to two or more employees and to make it unfair 
to induce a single person not to perform services. 
... If this were done, the pickets who appealed to 
a truckdriver not to enter the plant where men 
were striking for higher wages could be held 
guilty of an unfair labor practice. 


It is not clear whether the House bill is intended 
to have this consequence. If that is the intent, 
there is a major substantive difference between 
the House and Senate on which the Senate could 
not yield. If the consequence is unintended, this 
provision of the House bill must be redrafted. 


The proviso, which was thereafter rewritten in con- 
ference, now expressly guarantees that primary pick- 
eting is not prohibited; and thus makes it clear that 
a picket line “which has the effect of turning back the 


* Leg. Hist. refers to the two volume work “Legislative History 
of the Labor-Management Reporting and Disclosure Act of 1959” 
(G.P.O. 1959). 
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drivers of independent trucking concerns” is to be 
regarded as primary activity, just as had been the case 
under Section 8 (b) (4) (A) of the 1949 amendments. 
‘As stated in the House Conference Report, “The pur- 
pose of this provision is to make it clear that the 
changes in Section 8 (b) (4) do not overrule or qualify 
the present rules of law permitting picketing at the 
site of a primary labor dispute.” H. Conf-Rep. 1147, 
86th Cong., 1st Sess., p. 38, I Leg. Hist. 942, Among 
the cases cited by the House Conference Report as 
examples of the distinction between primary and sec- 
ondary picketing that had become established “in 
existing law” is Sailors’ Union of the Pacific, (Moore 
Dry Dock Co.), 92 NLRB 547.” 


The Board’s analysis of the Act’s effect on primary 
picketing in that case applies with equal force to the 
present case. As the Board there stated (92 NLRB 
547, 547-548) : 


Section 8 (b) (4) (A) is aimed at secondary boy- 
eott and secondary strike activities. It was not 
intended to proscribe primary action by a union 


having a legitimate labor dispute with an employ- 
er. Picketing at the premises of a primary em- 
ployer is traditionally recognized as primary 
action even though it is “necessarily designed to 
induce and encourage third persons to cease doing 
business with the picketed employer.” 


The debates in Congress during the 1959 amend- 
ments reflect complete agreement of the legislators 
that this interpretation of Section 8 (b) (4) (A) was 


in accordance with Congressional intent, and that the 


* The House Conference Report citation to the Moore Dry Dock 
case is 81 NLRB 1108, which is to another Moore Dry Dock case. 
It is manifest from the sense of the Report that the decision which 
the Report had in mind is the leading Board decision with respect 
to the problem under consideration reported at 92 NLRB 547. Cf. 
Senator Kennedy’s comment in 105 Daily Cong. Rec. 16415, Sep- 
tember 3, 1959, II Leg. Hist. 1433, which gives the correct citation. 

The Board’s Moore Dry Dock decision has been cited with ap- 
proval by this Court in N.L.R.B. v. Local 135, Teamsters Union, 212 
F. 2d 216, 219 (C.A. 7). 
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amendments to the secondary-boycott provisions were 
meant to perpetuate the distinction thus drawn be- 
tween primary and secondary activity.” 


C. Local 200’s appeals to truck drivers, by telephone 
calls and statements at the union hall, to observe 
the picket line at Milwaukee Plywood similarly 
constitute primary activity which is not within the 
scope of Section 8 (b) (4) (A) 


The lawfulness of Local 200’s encouragement of 
truck drivers, in response to their telephone calls and 
inquiries at the union hall, to respect the picket line 
at Milwuakee Plywood is governed by the same con- 
sideration as those which govern the lawfulness of the 
picketing itself. Whether such appeals are made at 
the picket line or away from it, they request the 
identical response from neutral employees—observ- 
ance of the primary picket line. We have shown that 
the right to request deliverymen not to cross a primary 
picket line is inherent in the right to picket, for the 
normal message of any primary picket line, at least 
in the absence of an express disavowal, is a request for 
the support of anyone who might have occasion to 
enter the picketed premises for business purposes. See, 
e.g., Madden v. Local 41, Hod Carriers Union, 277 F. 
2d 688, 692 (C.A. 7), certiorari denied, October 17, 
1960; Printing Specialties Union v. LeBaron, 171 F. 2d 
331, 334 (C.A. 9), certiorari denied, 336 U.S. 949. In 
short, the scope of the primary activity which, under 


See the statements of Senator Kennedy, 105 Daily Cong. Rec. 
16415, September 3, 1959, II. Leg. Hist. 1433; Senator Goldwater, 
105 Daily Cong. Rec. 17181, September 9, 1959, II. Leg. Hist. 1454; 
Representative Griffin, 105 Daily Cong. Rec. 16539, September 3, 
1959, II. Leg. Hist. 1712; Representative Thompson, 105 Daily Cong. 
Rec. 16635-16636, September 4, 1959, II. Leg. Hist. 1720-1721; 
Representative Udall, 105 Daily Cong. Rec. 16637, September 4, 
1959, II. Leg. Hist. 1722; Representative MacDonald, 105 Daily 
Cong. Rec. A7856, September 8, 1959, II. Leg. Hist. 1810; Repre- 
sentative Pucinski, 105 Daily Cong. Rec. A8262, September 15, 1959, 
IL. Leg. Hist. 1821; Senator Douglas, 105 Daily Cong. Rec., A8372, 
September 24, 1959, II. Leg. Hist. 1834. 


50 


settled. decisional law, is protected from the proscrip- 
tions of Section 8 (b) (4) (A). includes appeals to re- 
spect a primary picket line; and in terms of the effect 
upon either the primary or neutral employers, it makes 
no difference whether such appeals. are made by the 
union on the picket line or at the union hall. The effort 
‘in either event is to boycott the primary employer at 
its place of business. See supra, pp. 23-28. 


The question under consideration, moreover, Was- 
directly involved in Sailors’ Union of the Pacific 
(Moore Dry Dock Co.), 92 NLRB 547, 551-552, which 
as we have shown was cited by the House Conference 
Report to the 1959 amendments to the Act as an ex- 
ample of a .correct interpretation of Congressional 
intent as to the protection to be given p i activ- 
ity under Section 8 (b) (4) (A) of the Act.. Thus, in- 
-. dependently of the picketing in that case, the union 
- qnvolved.addressed written and oral appeals to other 
unions to secure their cooperation in maintaining an 


-. effective picket line. 92 NLRB at 561-562. Since these 


appeals “invited action only at the situs of dispute,” 
_ the Board concluded that “they must be considered as 
primary action” and thus not within the intendment of 
‘Section 8 (b) (4) (A). 92 NLRB at 551-552. 


The-same conclusion is all the more appropriate in 
the present case, for, as the Board observed, “the con- 
duet. of Local 200 in responding to inquiries of its mem- 
bers was not substantially different from the impact 
of the picket line itself or responses elicited from the 

ickets at the Milwaukee Plywood plant” (J.A. 33). 

hus, each of the incidents of inducement away from 
the picket line in this case resulted from an inquiry 
by a truck driver to Local 200 as to union policy re- 
specting the picket line. And on each occasion the re- 
sponse was precisely the same that the pickets them- 
selves manifested in attempting to secure observance 
of their line. To hold that Local 200 was entitled to 
make its position known on the picket line, but that 
_ it could not answer a question as to the purpose of the 
picket line when asked at the union hall, as petitioner 
contends (Br. 22), would scarcely contribute to a mean- 
ingful or realistic interpretation of Section 8 (b) (4) 
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(A). Accordingly, this case may be decided, as the 
Board stated (J.A. 33), without reaching the question 
of whether the same result is warranted where a union 
affirmatively seeks out neutral employees at their place 
of work or elsewhere and requests them not to cross 
a@ primary picket line. Cf. Interborough News Com- 
pany, 90 B 2135.7 


°° * The primary activity which is permitted by the 
Act is not only that which is directed at primary em- 
ployees, but that which generally invites a primary 
boycott at premises occupied solely by the employer 
with whom there is a dispute.” This is the function 
of a primary picket line, and equally that of truthful 
explanations of the purpose of the picket line made at 
the union hall in response to inquiries. Both classes 
of conduct stand on the same footing, and enjoy the 
same protection which Congress has afforded to peace- 
ful primary activity in labor controversies. 


™Tt may also be noted that the appeals at the union hall in this 
case were made to separate truck drivers as individuals. See Interna- 
tional Rice Milling Co. v. N.L.R.B., 341 U.S. 665, 671. 
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BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 

This case is before the Court upon a petition to 
review and set aside an order of the Board issued 
on August 9, 1960, following the usual proceedings 
under Section 10(c) of the National Labor Relations 
Act, as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C. 
151, et seq.), hereafter called the Act. In its answer 
to the petition the Board has requested enforcement 
of its order. The Board’s decision and order are re- 
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ported at 128 NLRB No. 57 (J-A. 73-89)- This 
Court has jurisdiction under Section 10 (e) and (£) 
of the Act. 
I. The Board’s findings of fact 

Briefly, the Board. fotind that petitioner ‘violated 
Section 8(b)(4)(A). of the Act? by inducing and 
encouraging the employees of trucking companies to 
refuse to handle shipmients sent from or destined for 
‘McJunkin Corporation, with an object of requiring 
‘the trucking companies to cease doing business with 
McJunkin, an employer with which petitioner.had a 
labor dispute. The evidentiary findings, upon which 
the Board’s conclusion rests may be summarized as 
follows: Tae 
A. Background—petitioner’s dispute with McJunkin and the picketing of 

McJunkin’s plant 

“* ‘MeJunkin’ is engaged in the sale and distribution 
of pipe and related industrial products in West: Vir- 
ginia and several other states (J.A. 91-92). On Feb- 
rusty 18, 1957, two representatives of petitioner in- 
formed McJunkin’s president, Henry B. Wehrle, Sr., 
and its vice-president, Henry B. Wehrle, Jr., that 
- 24J.A” references are to the Joint Appendix. References 
‘preceding a semicolon are to the Board’s findings, and. those 
following are to the supporting evidence. Occasional refer- 
ences to ‘the typewritten transcript and the exhibits intro- 
duced. before the Board are designated “tr” and “G.C.: Exh”, 


® Section 8(b) (4) (A); as used in this brief, refers to the 

isi of that Section which were in effect during the 

events in this case, and prior to amendment by the Labor- 

t Reporting and Disclosure Act of 1959 (78 Stat. 

519, Pub. Law 86-257). The'i59 amendment, however, would 
not in any event sffect the Board’s order in this case. 
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petitioner represented a majority of the company’s 
truckdrivers at its plant in Charlestown, West Vir- 
ginia, and wished to be recognized as their bargaining 
representative (J.A. 109; 10-11, 23, 31). In the 
course of the brief conversation that ensued, the 
Wehrles told the union representatives that some of 
the drivers would have to be laid off because of a nec- 
essary curtailment of their trucking operations, but 
the representatives replied “That didn’t make any 
difference “ * * that they wanted to include every- 
body however many [McJunkin] had’’ (J.A. 109; 11, 
21). Later the same day, following this conversation, 
the Wehrles consulted their attorney and thereafter 
decided to carry out the planned layoff at once (J.A. 
109; 1, 23). Accordingly, that same afternoon, be- 
fore quitting time, six of Med: unkin’s drivers and one 
laborer were notified that they were being laid off, 
and one mechanic was discharged (J.A. 109; 23-24, 
34-35). 

The following morning, February 19, 1957, peti- 
tioner established a picket line at the McJunkin plant 
consisting of the six laid off employees, the discharged 
mechanic, and six other employees (J.A. 110, 115-116; 
11-12, 23-24). The pickets were placed at two of the 
ten eos of the plant, including a trucking en- 
trance, and wore signs reading: “On Strike, MeJun- 
kin Corporation, Teamsters Local 17: ” (J.A..76, 115; 
5-6, 14-15, 19, 31-32). 

About two weeks “after the picketing had begun 
petitioner filed an unfair labor practice charge with 
the Board’s Regional Director, alleging that MeJun- 
kin had laid off the six employees in violation of the 
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Act. On May 27, 1957,.a settlement agreement was 
entered into by McJunkin whereby it agreed to rein- 
state the laid off employees as work became available,’ 
and to post notices that it would not discriminate 
against its employees on account of their union mem- 
bership (J.-A. 113; G.C. Exhibit 7B). Petitioner, 
however, declined to join the stipulation, and con- 
tinued to carry on its picketing activities (JA. 114; 
33, tr. 192-193) 

During the first few days of the picketing, the 
pickets stationed at the trucking entrance to the plant 
talked with drivers of trucks when they approached 
the plant, and the drivers turned away without enter- 
ing the premises (J.A. 115; 14-15). Soon thereafter 
all attempts by outside trucking firms to enter Me- 
Junkin’s plant ceased and the only trucks entering or 
leaving the plant were those operated by McJunkin’s 
own employees (J.A. 115; 15-16). Also shortly after 
the picketing began, the six employees who had joined. 
the laid off employees on the picket line returned to 
work, and the picketing was thereafter carried on by 
a single person, who was not an employee, stationed 
in a car parked at the plant entrance which was used 


2Qne such employee had already been put back to. work in . 
April, 1957, three others were returned to work in the following 
October, and the remaining two had not yet been recalled at 
the time of the hearing before the Trial Examiner (J-A. 
118, 114). A 

«Petitioner’s Secretary, Frank Rebhan, testified that the rea- 
sons for petitioner’s refusal to join the stipulation were that 
“it didn’t offer the men positive reinstatement, it didn’t offer 
to make up for their loss of earning opportunity’ * * * fand] 
it had no reference whatsoever to the people’s recall in order 
of their seniority” (J.-A. 114; tr. 189-190). 
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only for pick-up and delivery purposes (J-A. 115-116; 
6, 13, 19). The picketing at McJunkin’s plant was 
discontinued in February, 1958, when the Federal 
District Court for the Southern District of West 
Virginia issued a temporary injunction in accordance 
with. Section 10(1) of the ‘Act, pending decision in 
this case by the Board (J-A. 90-91, 110-111; 13-14). 
B, Petitioner's extension of its activity to trucking firms, doing business 
with McJunkin 
1. The invocation against McJunkin of the hot cargo agreement with car- 
riers with which McJunkin did business 
On February 19, 1957, the same day that picketing 
began at McJunkin’s plant, petitioner wrote to the 
trucking companies in the Charlestown area which 
were under contract with it, informing them that it 
had a dispute with McJunkin, and calling their atten- 
tion’ to the “hot cargo”? provision of the contract 
(JA. 92-93; 38-39, 62). This provision, in pertinent 
part, read as follows (J-A. 103) : 
It shall not be a violation of this Agreement 
and it shall not be cause for discharge if any 
employee or employees refuse to go through the 
picket: line of a Union or refuse to handle un- 
fair goods * * * The Union and its members, 
individually and collectively reserve the right 
to refuse to handle goods from or to any firm 
or truck which is engaged or Involved in any 
controversy with this or any other Union; and 
reserve the right to refuse to accept freight 
from, or to make pick-ups from, or deliveries 
to establishments where picket lines, strikes, 
walk-outs, or lockouts exist. 
The provision also stated’ that an employer's in- 
sistence upon handling unfair goods “‘shall be ‘suffi- 
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cient cause for an immediate strike of all such em- 
ployer’s operations * * *.’? (J.A. 104). Petitioner’s 
letter to the carriers informed them in accordance 
with the foregoing provisions, ‘our members intend 
to refuse to handle goods with [McJunkin] (J.A. 
93; 62). Although petitioner and McJunkin entered 
into a settlement of unfair labor practice charges 
filed against petitioner shortly after these letters were 
sent, the letters were not at any time revoked either 
before or during the events in this case. (JA. 75, 
93-94)* 
2. Petitioner's inducement of employees at Miami Transportation Company 
not to handle McJunkin's goods 
On November 29, 1957, one of McJunkin’s trucks 
attempted to deliver freight to Miami Transportation 
Company in South Charleston, for transshipment by 
it (J.-A. 94; 42-43). Paul Spurlock, one of Miami’s 
drivers and petitioner’s shop steward, recognized the 
truck and told Miami’s dispatcher that he would not 
unload the freight (ibid. and J.A. 45-46). Spurlock 
then phoned Bill Flenner, one of petitioner’s business 
agents (J-A. 11), and asked him ““What about the Mc- 


5 McJunkin filed charges against petitioner on February 26, 
1957, alleging that petitioner had engaged in various secondary 
boycott activities. The proceeding was settled by stipulation 
in which petitioner, although not admitting that it had com- 
mitted the violations alleged, agreed to the entry against 
it of a Board order and an enforcement decree enjoining it 
from inducing the employee of some 18 named employers to 
engage in work stoppages to compel such companies to cease 
doing business with McJunkin. The Board order was entered 
on July 5, 1957, and the enforcement decree was entered by 
the United States Court of Appeals for the Fourth Circuit 
on August 27, 1957 (J.-A. 65-71). : 
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Junkin situation?’ Flenner replied: ‘I can’t. tell 
you what to do”’ (J-A. 94; 42-45). Another driver of 
Miami, Charles Schobert, who knew that Spurlock 
had phoned the Union, asked him what to do, and 
Spurlock answered: “I can’t tell’ you what to do. I 
am acting on my own’’ (J.A. 94; 44-45). Sehobert: 
did not handle the McJunkin equipment because, as: 
he expressed it, Spurlock “was steward and he was 
supposed to tell us what to do’’ (J-A. 94; 40-41). Un- 
able to have the freight unloaded; McJunkin’s driver 
picked up the bill of lading and drove his truck away. 
(J.-A. 94; 45-46). 
3 Petitioner's inducement of employees of Bell Transit Company not {0 
handle goods consigned to McJunkin 

On October 17, 1957, the terminal’ manager of Bell 
Transit Company asked Harry Barnett, one of Bell’s 
drivers and petitioner’ s shop steward, if a load of oxy- 
gen could be delivered to McJunkin (J.-A. 94-95; 46— 
48). In making this request, the terminal manager 
“guessed” that Barnett would want to check with the 
petitioner (tbid.). Barnett thereupon telephoned peti- 
tioner’s business agent McDonald Smith, and asked 
him if the McJunkin strike was over or whether there 
were still pickets there. Smith said that, ‘The situa- 
tion was the same as it ‘had been up there’’ (J.A. 95; 
48). Following this conversation, another one of 
Bell’s drivers, who was sitting in’ a truck, asked Bar- 
nett what had happened, and Barnett told him, “The 
situation is the same. It hasn’t changed’” (JA. 95; 
48-49). - Barnett then told his employer that the situ- 
ation had not changed and the load of oxygen’ was not 
delivered to McJunkin (J.A. 95; 48-49). 
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4. Respondent's inducement of employees of Smith's Transter Compang 
not to handle goods consigned to McJunkin : 
Also during the fail of 1957, John Price, a driver 
for Smith Transfer Company and a member of peti- 
tioner, noticed that one of the bills of lading for some 
deliveries he was making was consigned to MeJunkin. 
(J.A. 95; 49-50, 53). Price telephoned business agent 
McDonald Smith and asked him “if they were: still on 
strike at McJunkin or if the pickets were still there 
or if the strike was still on”? (J-A. 95; 50-51). Smith 
replied that “there was no change. We was still on 
strike with them” (J-A. 51). When Price passed Me- 
Junkin’s plant, however, he did not see any pickets, 
and accordingly made a second. call to petitioner’s of- 
fice. This time he talked with business agent Rebhan, 
and asked him “what to do with the shipment that 
[he] had on [his] truck’’ (J.-A. 95; 51-52).. Rebhan 
told Price to take it back to Smith’s dock, and Price 

did so (J-A. 95; 52-53). 


5. Petitioner's inducement of an employee of Epperiey Transfer Corpore- 
tion not to handle goods consigned to or from McJunkin 


On August 9, 1957, Epperley Transfer Company re- 
ceived a piece of equipment consigned to MeJunkin 
for repair (J-A. 95; 53-54). A call was made to Paul 
Ranson, McJunkin’s machine shop superintendent, :to 
determine whether there was still a. picket line at Me- 
Junkin (J-A. 95; 54). Ranson said that there was 
still a picket there but suggested delivery of the drill- 
ing stem to MeJunkin at its “lower warehouse”’ (J-A- 
95; 54-55). Before making delivery, however, Elmer 
Feazell, one of Epperley’s drivers and a member of 
the United Mine Workers, called both McJunkin and 
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petitioner’s ‘office to ascertain for himself whether the 
picket line was in effect (J.A. 96; 58-59 GC. Exh. 2, 
p.,.75).. Feazell was. told in his call to McJunkin 
that there was no picket line, but was told in his call 
to petitioner’s office that there was supposed to be & 
picket stationed. there (J-A. 96; 56, 59). As a result, 
Feazell did not make the delivery, and McJunkin sent. 
its own truck to Epperley to pick up the o crmpenert 
(J.-A. 96; 54-56, 59-60); 

When McJunkin completed : the repair a few days 
later, Ranson telephoned Epperley and. asked. Feazell, 
who answered the call, to pick up the equipment. 
(J.A. 96; 55). Ranson told Feazell that. there was 
no picket at the McJunkin plant, but Feazell later 
called back and told Ranson that petitioner had in- 
formed him that there should be a picket at Me- 
Junkin, and that he therefore could not come to ee : 
up the:tool (J-A. 96; 54-58). 


IL. The Board's. conclusions and order _ fig 
Upon the foregoing facts the Board concluded that 


petitioner had induced‘the employees of Miami, Bell, - 


Smith and Epperley.not to handle: goods: destined. : 
for or received. from MeJunkin, in violation of Sec- 


tion’ 8(b) (4):(A): of the Act. The Board’s conclusion. “f 


was unanimous with. respect to. petitioner’s Induce- 
‘ment of Miami’s employees not to unload freight from. 
McJunkin, but two members dissented from the deter- 

mination respecting the other instances of inducement. 
on. the ground that they involved only an appeal not. 
to cross a primary picket line. The Board majority; 
on the other hand, viewed the four separate instances 
of inducement as inseparable parts of a “whole course 
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of conduct?’ aimed at placing a general “embargo on 
MeJunkin’s g: 7 (JA. 15-76). The Board pointed 
Gut that petitioner had arinounced at the outset of its 
strike and picketing activities that it intended to in- 
duce its members to refuse to handle McJunkin’s 
goods generally, that it had induced Miami’s em- 
ployees not to unload such goods at Miami’s premises, 
dnd that these and other cireumstances showed that 
petitioner’s appeals to the drivers of other companies 
were not restricted to action at the picket line, but 
were part of a “total effort to bring about a cessation 
Gf business between McJunkin and other employers 
by means proscribed by the Act” (J.A. 73-79). — 

_ The Board’s order requires petitioner to cease and 
desist from inducing the employees of any secondary 
employer in the Charleston, West Virginia, area to 
engage in work stoppages where an object is to force 


any employer or other person to cease doing business 

with McJunkin. Affirmatively, the Board’s order re- 

quires the Union’ to post appropriate notices and to 

have a copy of the notice printed in a newspaper of 

general circulation in Charleston (J-A- 80, 81, 88). 
SUMMARY OF ARGUMENT 


The Board found that the four instances of unlaw- 
fal inducement in this case not to handle McJ unkin’s 
goods were applications of a general. boycott against 
McJunkin which petitioner had imposed through its’ 
members. Viewed in the light of petitioner's over-all 
boycott program, the inducement by petitioner’s 
agents in these instances was considered by the Board 
to encompass a general appeal or instruction to the 
employees involved that they should decline to handle” 
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McJunkin’s goods under any circumstances, ie’, either 
by:making pickups or deliveries behind the picket line 
at. MeJunkin: or by-‘loading; ‘unloading “or “otherwise 
handling‘such:' goods at’ their’ own’ places of ‘business 
or: elsewhere. -An appeal 'to employees’ of neutral em 
ployers: not to handle goods of’ a‘ primary’ employer 
at the neutral’s premises is a plain ‘violation of Sec- 
tion 8(b)(4)(A): of the Act, as petitioner concedes 
in admitting that the Board properly found that peti- 
tioner violated this Section by inducing the employees 
of Miami Transportation: Company not to unload 
McJunkin’s ‘goods'at the Miami dock: If, as the 
Board found, ‘petitioner’s inducements im: the other 
three instances were as comprehensive’ as in the case 
of Miami, the violation is: by the same’ reasoning es- 
tablished with respect.to all four instances. 
Petitionér’s argument that it committed’ no’ viola: 
tion-by its inducements of the employees of the Bell, 
Smith and Epperley trucking firms is premised on 
its assumption: that the Board found that’ petitioner 
requested: only that such employees not cross the 
picket line at. McJunkin’s plant. ‘This, however) is ‘a 
misinterpretation of the Board’s decision.” The Board 
concluded. that the inducement of these employees was‘ 
equally broad:in seope with the inducement’ of the 
Miami employees, i.e., not to handle McJunkin’s goods 
away from. the picket line as-well as behind the picket 
line. . Accordingly, the controlling question’ in this 
case is whether substantial . evidence ‘supports the 
Board’s. finding as to the scope of petitioner’s: induce- 
ment.in the three contested Soe 


- 880278818. | 
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The question may be answered. in the first instance 
by a consideration of the boycott policy which fur- 
nished the context in which the indacements occurred. 
Thus, the hot cargo letters, read in the light of the 
contract between petitioner and carriers to whom they 
were addressed, comprehended more than a prohibi- 
tion against crossing a primary picket line. They. re- 
flect an intention on the part of petitioner to imitiate 
a general program of prohibiting its members from 
handling McJunkin’s goods wherever the opportunity 
arose. These letters remained in effect during the 
events in this case, and the inducements here involved 
were intended to effectuate the general boycott pro- 
gram which they announced. 

Similarly, the inducement of Miami’s employees 
not to unload McJunkin’s goods at Miami’s premises 
represents an application of petitioner’s over-all 
policy of imposing a boycott without geographical 
limitations. Significantly, petitioner’s inducement of 
the employees of the other three trucking firms in- 
volved did not differ materially from its communica- 
tion with the Miami employees. Moreover, petition- 
er’s agents, when talking to the truck drivers, did not 
make any distinction between situations which in- 
volved the crossing of a picket line and those which 
involved refusals to handle MeJunkin goods at neutral- 
locations, sach as at Miami. Endead, in three of the 
four instanees involved (Miami, Bell and Epperley) 
petitioner’s agents did not know, when they talked 
with the drivers, whether the inquiries were with re- 
spect to a pickup or delivery at McJunkin, or fhe’ 
handling of McJunkin’s goods elsewhere. In short, 
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petitioner’s agents did more: than request that its 
picket line be respected; they in effect told the drivers 
that petitioner’s general policy against handling Me- 
Serkan: goods ender Aa he 
observed. 

Finally, as the Board noted, the anaes that 
petitioner confined its picketing at McJunkin to a 
trucking entrance used exclusively for pickups and 
deliveries is of some significance in appraising the 
scope of its oral inducement of the drivers, Although 
primary picketing is lawful, and the picket line in the 
present case was not found to have violated the Act, 
the limitation of petitioner’s principal appeal to the 
drivers of nuetral employers doing business with 
McJunkin shows that petitioner’s objective was to 
bring pressure to bear upon the primary employer 
through a boycott by the employees of neutral em- 
ployers. This secondary objective is consistent, with 
and lends support to the Board’s conclusion that ap- 
peals to the drivers made in this case were in further-. 
ance of petitioner’s effort to obtain general and unre- 
stricted support for its boycott activities. 

The foregoing considerations show not only that 
petitioner’s conduct in this ease was undertaken in 
the enforcement of its general boycott policy, but 
that, contrary to petitioner’s contention, the policy. 
could not be separated, for purposes of deciding this. 
case, into lawful inducement not to eross a primary | 
picket lime and unlawful inducement not to handle 
McJunkin’s goods away from the pieket line. In ad- 
dition, since petitioner’s program was not limited to 
the employees of the four employers involved in the” 
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ease, the Board was justified in including in its order 

@ provision enjoining unlawful inducement of ‘em- 

ployees of. other cole in the VEE sree. <p 
ARGUMENT 


L The Board properly found that petitioner in violation of 

: Section 8(b)(4)(A) of the Act, induced employees of truck- 
ing firms not to handle goods consigned to or from Me- 
Junkin, with an object of requiring such companies to cease 
doing business with McJunkin 


A. The issue defined ‘ 


“Section 8(b)(4)(A) of the Act, which the Board 
found to have been violated in this case, “is aimed 
at so-called secondary boycotts and is not intended 
to apply to primary activities.”” Local 636, United 
Association v. N.L.R.B., — U.S. App. D.C. —, 278 FP. 
2d 858, 863.° Upon this uncontested premise petitioner: 
argues that it could lawfully place a picket line at Mc- 
Junkin’s premises in support of its primary dispute 
with McJunkin, and further, that it could validly re- 
quest drivers of trucking firms not to cross that picket 
line (Br. 15-24). Asserting finally that ‘‘The induce- 
ments * * * [of drivers of Bell, Smith and Epperley] 
consisted of inducements to respect a primary picket 
line” (Br. 37, see also 17), petitioner concludes that 
the Board’s order improperly enjoins petitioner from 
conducting lawful primary activity, and must there- 
fore be set aside. 

*In relevant part, Section 8(b)(4)(A) makes it an unfair’ 
labor practice for a labor organization “to engage in or induce . 
or encourage the employees of any employer to engage in, a 
strike or concerted refusal in the course of their employment 
to * * * transport or otherwise handle or ‘work on any 
goods * * * where. an object thereof is: (A) forcing or re-- 
quiring * * * any employer or other person to * * * cease 
doing business with any other person.” 
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The error which underlies petitioner’s reasoning 
drises from a misinterpretation of the Board’s de- 
cision. Contrary to petitioner’s basic assumption, the 
Board did not treat the inducement of the drivers of 
the trucking firms in this case simply as a request 
not to cross the picket line at MeJunkin’s plant. It 
is true that three of the four instances of inducement 
which the Board found unlawful occurred in connec- 
tion with deliveries or pickups at McJunkin’s plant 
which would have involved the crossing of the picket 
line. On the other hand, the fourth instance, respect- 
ing the Miami employees, did not involve the crossing 
of the picket line, even though, as we show infra, 
the character of the inducement was the same as that 
in the other three instances, thus negating petitioner’s 
assumption that the violation in this case is based 
upon petitioner’s efforts to obtain observance of the 
primary picket line. The Board found, however, that 
the application of Section 8(b)(4)(A) to all four 
instances—linking together the incidents which in- 
volved crossing of the picket line with the incident . 
that did not—was controlled by the same considera- 
tions (J.A. 74-75). Indeed, the Board explicitly 
premised its decision on petitioner’s entire “‘course 
of conduct,” and declined to consider the “particular 
instances of encouragement and inducement alleged 
to be unlawful * * * in isolation” (J-A. 76). 

Upon examination of petitioner’s ‘whole course of 
conduct”? (J-A. 75),, particularly in the light of the 
hot cargo letters, the inducement of the Miami em- 
ployees not to unload MeJunkin’s goods at Miami’s 
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premises, and other factors, discussed infra, pp. 24-29, 
the Board concluded that it was petitioner’s intention 
to place a general “embargo [on] McJunkin’s goods 
and that it would carry out that objective through its 
members” (J-A. 76). This embargo, as illustrated by 
the Miami incident, was not restricted to a program 
of persuading drivers not to cross the picket line at 
McJunkin’s premises, but included a general prohibi- 
tion against handling MeJunkin’s goods wherever the 
occasion arose, ie., at the premises of neutral employ- 
ers as well as at McJunkin’s plant. Finding that. 
each of the four instances of inducement in this case 
was “‘a component part of that total effort” (J.A. 77), 
the Board concluded that the inducement in each in- 
stance, irrespective of whether only a delivery or 
pickup happened to be involved, was in effect an ap- 
peal to the employees to further the over-all objective 
of declining to handle McJunkin’s goods at their own 
premises, at the premises of other neutral employers, 
or at McJunkin’s premises, wherever the opportunity 
might arise. 
Petitioner does not contest that a violation of Sec- 
tion 8(b)(4)(A) of the Act is established where & 
union. induces the employees of a neutral employer not 
to handle, at the neutral employer’s premises, the 
goods of an employer with whom the union has a dis- 
pute. See, eg., Local 1976, United Brotherhood of 
Carpenters v. N.L.RB., 357 US. 93; Amalgamated 
Meat Cutters, Local 88 v. N-L.R.B., 99 U.S. App. D.C. 
24, 237 F. 2d 20, certiorari denied, 352 U.S. 1015. In- 
deed, petitioner properly concedes that the induce- 
ment of the Miami employees, in connection with the 
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unloading of McJunkin’s goods at the Miami dock, 
constituted unlawful secondary activity under Section 
8(b)(4)(A). See Pet. Br. pp. 16, 39. If the induce- 
ment of the employees of the other three trucking 
firms was. as broad in scope as that of the Miami em- 
ployees, as the Board found, the violation is then nec- 
essarily established with respect to all four incidents 
alike. 

The circumstance that in the three contested situa- 
tions the drivers themselves were concerned with the 
problem of making deliveries or pickups behind the 
picket line at McJunkin does not preclude the Board 
from finding that petitioner’s inducement in fact was 
far broader in scope than an appeal not to make the 
particular pickup or delivery. As we show infra, 
petitioner’s agents, when they induced the drivers not 
to handle McJunkin’s goods, were unaware, in all but 
one instance, that a crossing of the picket line was all 
that was involved. To illustrate the point further, 
had petitioner expressly told the drivers in question. 
that they were not to touch McJunkin’s goods either 
at neutral premises or at McJunkin’s plant, such in- 
ducement would have constituted a plain violation of 
the statutory proscription even though the immediate 
question facing the drivers was whether to cross the 
picket line. Under the Board’s findings, the case thus. 
hypothesized and the case before the Court are in 
legal contemplation identical, for the Board has con- 
cluded that the implication of the petitioner’s induce- 
ment was that the drivers should not handle McJun- 
kin’s goods wherever found. 
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It cannot be maintained, as petitioner argues (Br. 
30-39), that the Board, in determining the scope of 
petitioner’s inducement, was precluded from examin- 
ing each of the four incidents in this case in the light 
of “the whole course of [petitioner’s] conduct” (J.A. 
75). Where, as here, the question is whether a union 
has restricted its conduct to the area of legitimate pri- 
mary activity, or extended it to include the induce- 
ment of illicit secondary work stoppages, the Board 
is required to take into account all the circumstances 
which bear upon the intent of the union. Sales 
Drivers v. N.LR.B., 97 U.S. App. D.C. 173, 229 F. 
2a 514, 517, cert. den., 351 U.S. 912; Truck Drivers v. 
N.L.B.B., 101 U.S. App. D.C. 420, 249 F. 2d 512, 
certiorari denied, 355 U.S. 958. The fact that the 
union conduct may have occurred in a context of a 
situation which itself involves only a- primary picket 
line ‘does not warrant a failure to consider other facts 
which are relevant and perhaps countervailing.” 
Sales Drivers v. N.L.R.B., supra, at p. 517. Cf. Local 
131, Carpenters Union v. Cisco Corporation, 266 F. 2d 
365 (C.A. 9), certiorari denied, 361 U.S. 828. In short, 
the Board’s inquiry into the meaning and scope of the 
inducements of the employees of the trucking firms in 
the light of “the totality of the union’s effort’’ (J.-A. 77) 
is in strict keeping with its obligation, under Section 
8(b) (4) (A), to consider and evaluate all the relevant 
facts in the record as determining whether the union’s 
objective is primary or secondary. See Local 761, 
LU.E. v. N.L.R.B., 107 U.S. App. D.C. 402, 278 F. 24 
282, certiorari granted, 364 U.S. 869. 
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Thus understood, the Board’s decision in the present 
ease is fully consistent both with its decision and 
brief, from which petitioner quotes at length (Pet. 
Br., 40-51), in Teamsters Local 200 (Milwaukee Ply- 
wood Co.), 126 NLRB No. 80, aff’d. sub nom. Mil- 
waukee Plywood v. N.L.R.B., decided December 20, 
1960, 47 LRRM 2291 (C.A. 7). In that case the 
Board held, and the Seventh Circuit agreed, that 
union inducements of truck drivers of neutral employ- 
ers not to cross a primary picket line do not, standing 
alone, violate Section 8(b)(4)(A) of the Act. As we 
have shown, however, the Board did not find that the 
union inducements in this case were so restricted. 
On the contrary, the Board found that the purport 
of petitioner’s conduct was to carry out a general 
embargo against McJunkin, and thus to prevent the 
handling of its goods away from the picket line as 
well as to prevent the crossing of the line.” The 
difference between a union’s request to neutral 
employees which is clearly limited to crossing a pri- 
mary picket line and its request that they not handle 
the primary employer’s goods at their own premises 
is, as we have shown, the difference between lawful 
and unlawful conduct under Section 8(b)(4)(A). 
The Seventh Circuit alluded to this vital difference 
when it noted, in distinguishing the present case from 


7 As the Board noted, its finding of a violation in this case 
“was limited to the four incidents alleged in the complaint” 
(J-A. 78, n. 6), and thus it did not have occasion to consider 
whether petitioner, in its picketing at McJunkin, appealed to 
neutral employees to carry on the embargo against McJunkin at 
their own places of business. Accordingly, as petitioner states 
in its brief, the Board’s order in this case does not enjoin the 
picketing activities at McJunkin’s plant (J.A. 76, n. 2). 
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Milwaukee Plywood, that the inducement in this case 
had been carried on in the context of ‘(an extensive 
program to enforce ‘hot cargo’ agreements.” 47 
LRRM at 2293. Petitioner has failed to perceive 
this difference, and in consequence has in its brief 
argued at length a proposition which, at least as a 
general principle, is not in dispute, i.e. that a union 
may lawfully request a truck driver not to cross a 
primary picket line to make a pickup or delivery. 
Since it is also true, and petitioner does not dispute 
it, that inducement of neutral employees not to handle 
goods of a primary employer which appear at neutral 
premises is unlawful, the basie question on the merits 
of this case is whether the evidence supports the 
Board’s finding that petitioner’s inducement of the 
truck drivers was not limited to the primary picket 
line but encompassed the handling of McJunkin’s 
goods at neutral premises as well. Accordingly, we 
turn to this evidentiary question. 


1. The hot cargo letters 


The nature and scope of petitioner’s conduct in this 
ease was fully described contemporaneously with peti- 
tioner’s institution of a picket line, in the letters sent 
by petitioner to the carriers with which it had a con- 
tract. These letters served to invoke the “hot cargo”’ 
provision of the contract, and announced that in ac- 
cordance therewith petitioner’s “members intend to 
refuse to handle goods with this unfair Employer 
[McJunkin]” (J.A. 62). If there could be any doubt 
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on the face of this language that the threatened re- 
fusal comprehended a prohibition against handling 
McJunkin’s goods at neutral premises and not merely 
@ prohibition against crossing the picket line at Mc- 
Junkin’s plant, that doubt is removed by the con- 
tractual provision to which the letters referred. 
Thus, the contract permits, in the alternative, peti- 
tioner’s members to “refuse to go through the picket 
line of a Union or refuse to handle unfair goods’’ 
(J.A. 103). The letters did not refer to the picket 
line clause, but solely to the more comprehensive 
clause which contains no geographical restriction. 
The contractual provision, moreover, specifies that 
“goods or equipment shall continue to be unfair while 
being transported, handled or used by interchanging 
or succeeding carriers * * *”? (J.A. 103). Mani- 
festly, the refusal to handle such goods at these stages 
of transportation may well occur in situations which 
do not involve crossing the primary picket line. In- 
deed, were this scope not given to the generalized lan- 
guage of the contract, it would serve no purpose, for 
the right to refuse to cross such a picket line is sepa- 
rately provided in the agreement (J.A. 103). In sum, 
the hot cargo provision of the contract and the letters 
sent with reference thereto reflect an intention on the 
part of petitioner to initiate a general boycott by its 
members against McJunkin, and not merely the in- 
stitution of a policy against crossing the picket line 
at MeJunkin’s plant. See Truck Drivers Local 728 
v. NLR-B., 265 F. 2d 439 (C.A. 5), certiorari denied, 
361 U.S. 917. 
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Petitioner does not deny in its brief that its pro- 
gram was thus broadly conceived, but argues that its 
hot cargo letters should not have been considered by 
the Board. Petitioner points out, first, that the letters 
were sent more than six months prior to the filing of 
the charge in this case—the period within which the 
Board is limited by Section 10(b) of the Act to the 
finding of unfair labor practices (Br. 26). The 
Board, however, did not find either the sending of the 
letters or the existence of the hot cargo agreement to 
be an unfair labor practice. See Local 1976, United 
Brotherhood of Carpenters v. N.L.R.B., 357 US. 93. 
Té considered these matters only “as background evi- 
dence”? (J.A. 78, n. 6), and insofar as they ‘shed 
light on the true character of the matters occurring 
within the limitations period.” Local Lodge 1424, 
LAM. v. NL.B.B., 362 US. 411, 416. The propriety. 
of examining alleged violations of the Act in the light 
of events which occurred. outside the Section 10(b) 
period is beyond dispute. See, e.g., Federal Trade 
Commission v. Cement Institute, 333 U.S. 683, T04- 
105; Paramount Cap Mfg. Co. v. N.LEB., 260 F. 2d 
109, 112 (C.A. 8), and cases cited. 

Petitioner also contends that the hot cargo letters 
can plan no part in the present case in view of the 
consent decree which was issued before the institution 
of the present case with respect to alleged violations 
of Section 8(b)(4)(A) by petitioner, ““so that the 


Section 10(b) in relevant part reads: “* * * no complaint 
shall issue based upon any unfair labor practice occurring more 
than six months prior to the filing of the charge with the 
Board = * #7 
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effects of any unlawful conduct in connection with the 
sending out of the ‘hot cargo’ letters were there con- 
sidered and rectified” (Br. 27). The. ‘proceedings 
leading to the consent decree, however, did not on 
their face ittvolve the hot cargo. letters, and ‘neither 
the notice which petitioner ‘posted i in that case nor the 
terms of the consent decree contained any reference 
to the hot cargo letters or agreement. (J-A. 65-73). 

‘As the Trial Examiner in this case pointed out, peti- 
tioner’s answer before the “Board does not deny the 
allegations of the complaint that the hot cargo letters 
‘have not been revoked, nor is there any. evidence in 
‘the record suggesting that the carriers have been noti- 
fied that petitioner’s invocation of the contract had 
been. rescinded (J.-A: 93).» In short;" as found ‘by the 
Trial Examiner and the Board, the hot cargo program 
of petitioner remained in effect SRS a events in 
this case (J-A. 75, 93-94). 

Finally, petitioner’ argues that the Sebind ‘does not 
show that the employees’ of three of the four neutral 
trucking firms involved i in this case were made aware 
‘of the letters (Br. 27) This, however, does not pre- 
clude the Board from considering the letters ‘in deter- 
mining the scope of petitioner’s policy which it was 
effectuating by inducing neutral truck drivers not to 
handle MeJunkin’s goods. Nor can it be suggested 
‘hat the existence of the hot cargo agreement, ‘with 
which the’ drivers presumably were familiar (see 
NLRB. vy. Local 135, Teamsters, 267 ¥. 2d 870, 872 
, Tho fourth trucking firm, Miami ‘Transportation: Company, 


the hot cargo letter on its bulletin board for the inspec- 
tion of its eniployees (J-A. 93; 41). : 
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(C.A. 7)) cert. den. 361 U.S. 914, is immaterial in de- 
termining the understanding of the drivers as to the 
meaning of the ambiguous form of language used. by 
petitioner’s agents in carrying out the boycott policy. 
See pp., 6-9, supra; ef. Truck Drivers Local 728 V. 
N.L.R.B., 265 F. 2d 439, 442-443 (C.A. 5), certiorari 
denied, 361 U.S. 917. In short, petitioner’s conduct 
throughout the events of this case shows that its induce- 
* ments of the drivers were reflections of the general boy- 
cott program it put into effect through the hot cargo 
letters. Cf. N.L.RB. v. Local 364, Teamsters, 274 FE. 
24.19, 23 (C.A. 7). 


2 Petitioner's inducement of the employees of Miami Transportation Com- 
pany not to unload McJunkin’s goods 


As petitioner concedes (Br. 10, 16), its inducement 
of the employees of Miami Transportation Company 


not to unload McJunkin’s goods at the Miami terminal 
constituted a violation of Section 8(b)(4)(A) of the 
Act because petitioner thereby invited employee 
action, not at the primary picket line, but at the prem- 
ises of a neutral employer. The incident carries-addi- 
tional significance. Thus, petitioner’s conduct with 
respect to the Miami employees represented an appli- 
cation of its over-all program of imposing a boycott 
against McJunkin’s goods irrespective of whether this 
involved employee refusals to cross the picket line or 
refusals to handle goods at neutral places of business. 
By its inducement of Miami’s employees, petitioner 
showed that the effectuation of its policy through its 
members had no geographical limitations. : 
Moreover, petitioner’s inducement of the employees 
of the other three trucking firms did not differ in any 
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material respect from its communication with the 
Miami employees. When petitioner’s steward asked 
his business agent “about the McJunkin situation,” 
the latter made an equivocal answer, and told the 
steward, ‘You have to act on your own” (supra, p. 
7). Im the other three instances, employee inquiries 
to petitioner’s.office were answered with'similarly curt 
statements that ‘‘The situation is the same,” that 
“there was no change,” or that the picket was still 
stationed at McJunkin’s plant (supra, pp. 7-8). . The 
plain implication, in whatever form of words used, 
was that the general boycott policy, as exemplified 
in the hot cargo contract and as announced in the 
letters to the carriers, remained in effect.” Peti- 
tioner’s agents made no distinction in their conversa- 
tions with the truck drivers between situations which 
involved the crossing of the picket line at McJunkin 


2©Petitioner properly concedes (Br. 8, 16) that the equivocal 
answers of its agents to the drivers’ inquiries about the 
McJunkin situation co’ d be found to constitute inducements 
within the meaning of jon 8(b)(4)(A) of the Act. See, 
eg., Teamsters Local 564 v. NLRB. 104 US. App. D.C. 359, 
362, 364, 262 F. 2d 456, 459, 461; Local 636, United Association 
v. NI.RB., — U.S. App. D.C. —, 278 F. 2d 858, 865; Superior 
Derrick Corp. v. NIRB., 278 F. 2d 891, 895 (C-A. 5). It may 
be added that Judge Moore of the Southern District of West 
Virginia, after hearing the testimony in the Section 10(1) pro- 
ceeding in this case, which testimony was incorporated into 
the record before the Board, made the following observation 
(JA. 61): 

“It was noticeable all through this testimony that the wit- 
nesses tried to be very careful to refrain from saying that of- 
ficers in the local office gave them any definite instructions, but 
it was easy to see from the evidence that the implication which 
they received was to refuse to haul the goods. You can have 
instructions without words, and that’s what happened here.” 
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and those which involved refusals to perform work 
tasks at neutral places of business, as at Miami. In- 
deed, in all but one instance petitioner’s agents did 
not even known whether the refusals of the drivers 
to handle McJunkin’s goods would involve the cross- 
ing of the picket line" The drivers did not, inform 
petitioner’s office whether they were inquiring about 
petitioner’s policy respecting the making of pickups, 
deliveries, or the handling of McJunkin’s goods at 
their own places of business.. The answer given, how- 
ever, was substantially the same in each case, includ- 
ing Miami. In these circumstances, it is plain that 
it was a mere fortuity that in three of the instances 
involved in this case the situation which prompted the 
drivers’ calls to petitioner’s office happened to involve 
the crossing of the picket line. This fact was im- 
material both to the drivers and to petitioner; the 
controlling policy, as communicated by petitioner’s 
_ 3 In the one instance, involving, Smith’s Transfer Corporation, 
the driver called petitioner’s office, to ask what he should do 


with a shipment he had on his truck that was consigned to 
McJunkin, which, of course, informed petitioner's business 
‘agent’ that the crossing of a picket line was Involved (supra, 
jp: 8): However, before this telephone conversation, the 
Griver had made an earlier call to petitioner’s office to inquire 
about the McJunkin dispute, and although he didn’t explain 
that his callwas with respect to the delivery of goods for 
McJunkin, he was told that “there was no change” in the 
Situation asfar as petitioner was concerned (supra, p- 8). 


on 
agents, was that. the drivers refuse to handle McJun- 
kin’s goods under any circumstances.* - 
g : 3. Summary Me 

The foregoing considerations, in combination, pro- 
vide ample support for the Board’s conclusion that 
“the totality of [petitioner’s] effort”? was to impose 
through its membership a’ general embargo on Me 
Junkin (J-A. 77). The inducements of the drivers 
of Epperley, Bell and Smith simply were manifesta- 
tions of this over-all policy, and thus represented an 
effort to bring about refusals to work at neutral 
premises no less than did the inducements of the em- 
ployees of Miami. In these circumstances, there is no 
__ merit to petitioner’s contention (Br. 33-34) that the . 
Board should have made a separation, in its findings, 
between lawful inducements not to cross the primary 
picket line and unlawful inducements not to perform 
services elsewhere. As we have shown, petitioner’s 


22'As shown-in the Statement (supra, p. 3-5), petitioner con- 
fined its picketing activities at McJunkin’s plant, except for 
the early period following the dismissal of several of the em- 
ployees, to a trucking entrance used exclusively for pickups 
and deliveries. In this manner it restricted its appeal, as a. 
practical matter, to the drivers of neutral employers who did 
business with McJunkin. As the Board made clear, primary 
picketing which requests observance of the picket line con- 
sidered by itself is not unlawful, and the picketing in this case 
was not found to have violated Section 8(b(4)(A) of the Act 
(supra, p. 19). ‘The circumstances. of such picketing, how- 
ever, may nonetheless shed light on the nature and scope of 
the inducements which were found to be unlawful. See Zruck 
Drivers, Local 728 v. NLEB.,101 US. App. D.C. 420, 249 F. 
9d 512, certiorari denied, 855 U.S. 958. Cf£ Local 761, LUE. 
v. NLRB. 107 US. App. D.C. 402, 278 F. 2d. 282, certiorari 


granted, 364 U.S. 869. 
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policy was unseverable, and. its message to the drivers, 
communicated in ambiguous language, was that they 
should engage in a boycott which made no distinction 
between lawful and unlawful action. Cf. Milkwagon 
Drivers v. Meadowmoor Dairies, 312 U.S. 287. This 
policy remained in effect throughout the events of this 
case, and its effectuation in the four instances here 
involved fully supports the Board’s findings that peti- 
tioner violated Section 8(b) (4) (A) of the Act.” 


IL. The Board’s order is valid 


Petitioner does not restate in its brief as a question. 
presented the second question, relating to the scope 
of the Board’s order, contained in the prehearing con- - 
ference stipulation (J.A. 127). The single reference 
in petitioner’s brief to the validity of the Board’s or- 
der is the statement that the order “should be limited: 


38 Petitioner does not fairly describe the over-all effect of its 
picketing when it states (Br. 25-26) that “in all other respects 
[apart from the four instances involved in this case] the strike: 
and picketing have been conducted for this entire period [from 
February 1957 to “the present time”] in an entirely proper 
manner.” As stated supra, p. 6, petitioner entered into 2 
settlement agreement in an unfair labor practice proceeding in 
April 1957, whereby. it agreed that it would not picket or 
carry on allied activities at the premises of several named neu- 
tral employers in furtherance of its dispute against McJunkin. 
Although the settlement agreement does not establish that the 
activities alluded to therein were in fact engaged in by peti- 
tioner, neither does it authorize the statement that petitioner’s: 
activities were free from .any illegality apart from that in- 
volved in the present case. Other proceedings growing out of 
the dispute with McJunkin were qnitiated in the courts of 
West Virginia (see McJunkin Corp. v. Bell. Lines, 108 S.E. 2a 
12) and before the Interstate Commerce Commission (Case No. 
MC-C-2172, order entered on October 5, 1959 (unpublished) ).. 
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| to prohibiting unlawful secondary inducements of the 
employees of Miami Transportation Company’’ (Br. 
39). Petitioner thus does not contest the propriety 
of the order if the Board’s findings are affirmed with 
respect to the other violations. 

Even apart from petitioner’s failure to press the 
point, it is clear the inclusion in the Board’s order of 
@ provision enjoining unlawful inducements by peti-' 
tioner of employees of other employers in the Charles- 
ton area (J.A. 80) is fully justified by the findings in 
this case. Petitioner’s boycott program was not 
limited to the employees of the four employers in- 
volved in this case, but encompassed at a minimum all 
employers who hired petitioner’s members. The or- 
der thus is properly designed to reach activity which 
may reasonably be anticipated in view of its “similar- 
ity or relation to those unlawful acts which the Board 
has found to have been committed * * * in the past.’ 


| NL.RB. v. Express Publishing Co., 312 U.S. 426, 
436-437, cited and relied upon in Communications 
Workers v. ND.R.B., 362 U.S. 479. See also, 
NLRB. v. Local 751, United Brotherhood of Car- 

| penters, No. 16,676, decided December 28, 1960, 47 
LRRM—(C.A. 9). 
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CONCLUSION 

For the foregoing reasons, it is respectfully sub- 
mitted that the petition for review should be denied, 
and that a decree should issue enforcing the Board’s 
order. 
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General Counsel, 
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Pursuant to leave of court, McJunkin Corporation, the 
charging party in the proceeding before the National 
Labor Relations Board, respectfully files this brief in 
support of the enforcement order sought by the Board in 
its cross-petition. 

Since the brief filed on behalf of the Board adequately 
covers the principles involved, all that the amicus curiae 
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believes it necessary to say,is by way of supplement to 
that brief. ni alleen dee bel cte Enea iros 

_ These supplementary matters may be summed up in 
two propositions: 


FIRST: To the extent that picketing, wherever oc- 
curring, is‘clearly an integral component of a concerted 
plan of unlawful conduct.under Section 8(b) (4) (A) of 
the Labor Management Relations Act, such picketing, 
like any other. prohibited acts and conduct, is unlawful. 


SECOND::. Since, as the Board held, the legality-of the 
actions of the Union must be tested by the entire course 
or “totality” of its conduct, emphasis properly may be 
laid on certain circumstances not fully discussed in the 
brief filed on behalf of the Board. 


I. 


- To the ‘extent that picketing, wherever occurring, is 
clearly an integral component of a concerted plan of un- 
lawful conduct under Section 8(b) (4) (A) of the Na- 
tional Labor Relations Act, such picketing like any other 
prohibited acts and conduct is unlawful. 


’ ‘Notwithstanding the assertion on behalf of the Union 
that the order of the Board in this case “proscribes” the 
right to picket, such is not the fact. The Board states ex- 
pressly that it does not hold primary picketing, consid- 
eréd alone, to be unlawful. More important, the pro- 
hibitory Ianguage of the order is expressly limited to 
conduct declared to be unlawful by the Act. 


~ “The true test in this and any similar case is whether 
the picketing or other conduct is tied into a Union plan 
‘to persuade or induce the employees of other employers 
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to refuse to use, transport or handle goods or perform 
services for the primary employer. | 


While the right to picket is one of the basic rights of 
labor organizations, employers also have basic rights, 
and one of those is the right to protection against viola- 
tions of the Labor Management Relations Act. In the 
balancing of these basic rights, nothing in the holdings 
of the Supreme Court or in other well considered cases, 
suggests that the situs of the picketing is decisive. 


A conspicuous illustration of this proposition is the 
Rice Milling case.’ In that case the Court of Appeals for 
the Fifth Circuit had specifically overruled the “fine dis- 
tinction” made by the Board in holding that the picketing 
was not secondary boycotting because confined to the 
premises of the primary employer.’ Said the court: 

“The statute clearly provides a remedy for the 
type of conduct engaged in by the Union, without 
resort to any distinction between primary and 
secondary activities.” 

The Supreme Court did not reverse the Court of Ap- 
peals on this point. To the contrary, upon the “single is- 
sue” presented by the isolated interception of one truck, 
the Court affirmed the ruling of the Board that no “con- 
certed” unlawful conduct had been established. 

It is fair to assume that, if the Board in the Rice Milling 
case had made a finding, based on evidence, of unlawful 
“concerted”.conduct, the decision of the Supreme Court 
would have been otherwise. 

In view of the patently correct language of the Board’s 
order in this proceeding, it is deemed unnecessary to 


NLRB. v. Rice Milling Co., 341 U.S. 665,'95, L: Ed. 1277... : 3 
? International Rice Milling Co. v. N.L.R.B., (1950) 183 F. 2d 21, 26. 
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dwell further on this point other than to remind the court 
that nothing“in’ the fittat “Proviso” to Section’8(b)°(4) 


is required to recognize. 


aa 


_ Since, as the. Board held, the legality of the actions of 
the Union must be tested. by the entire course or “total- 
ity” of its conduct, emphasis properly may be laid on 
certain circumstances not fully covered in the brief filed 
on behalf of the Board. ; : 


Many events, both those occurring within the period 
covéred by the:charge in this proceeding, as well as those 
pertinent as relevant background material, are significant 
in any appraisal of the conduct of the Union. A very brief 
chronology of certain of these events is as follows: 


(1) Fesrvary 18, 1957: Representatives of Union 
conferred with ‘officers of McJunkin Corporation. de- 
manding recognition as the bargaining representative of 
the employees:(J.A. 109). 


(2): -Fesruary 18, 1957: Six employees “laid off.” 
Three of these six insisted,’ over’ protest*by employer, 
that theit employment be terminated (J.A.110). ~~ 
’ (3) Fesrvary 19, 1957: Picket line established, con- 
sisting of laid-off employees and half dozen other em- 
ployees. ‘Not later than March 4, 1957, all employees ex- 
cept those laid-off had returned:to work 3A: 116)2"° * 
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4). Pasay, 25, “1957. Charge ‘Alea. by: Moankio 
Corporation: alleging unlawful, secondary noseateng by 
Teamsters’ Local Union No.175._ . ro 


In that proceeding, designated No. ‘9-CC-93 by ‘the 
Board, a temporary injunction against the Union’s un- 
lawful secondary boycotting activities was issued by Dis- 
trict Judge Boreman on March 13, 1957. On March 19, 
1957, a complaint was issued by the Board.’ Upon the: 
basis of a settlement agreement signed by the Union on 
April 16, 1957, the Board, ‘on July 6,'1957; issued its “De 
cision and Order” directing the Union to-cease and desist 
from unlawful secondary boycotting activities involving 
the employees of 23 named employers, or “fof any other 
employers other than McJunkin” (J.-A. 67). . This order 
was enforced by the United States Court of Appeals 3 for 
the Fourth Circuit on October 10,.1957.(J.:A. 65)... 


(5) Marca 4, 1957: The Union filed an unfair labor 
practice charge against McJunkin Corporation based on 
the lay-off of the employees on February 18, 1957. No. 
complaint was issued on this charge, but on May 27, 1957; 
a settlement agreement was entered into by McJunkin 
Corporation, by which the laid-off employees were to be 
reinstated as work became available. 


During the year 1957 four of the laid-off employees: had 
been put back to work. 


(6) NovVEMBER 11, 1957: Due, to flagrant eertvastson 
of unlawful:secondary boycott practices. by. the Union, 
McJunkin filed a charge of violation of Section 8(b) (4) 
(A) of the Act. This charge was followed by an amended 
charge on January ‘20, 1958. 


These charges were ‘the first formal steps: in the: pro: 
ceedings which have now reached this court. 
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(7) Fesruary 17, 1958: Temporary injunction against 


' secondary boycotting by Union issued by District Judge 
“Moore. °°” 2e iS ere 
Since February 28, 1958, there has been no picketing 
of any character at the premises of McJunkin Corpora- 
tion... wae zo 
(8) In the meantime, in March, 1957, McJunkin Cor- 
poration. obtained injunctions in the Circuit Court of 
Kanawha County, West Virginia, requiring various com- 
-mon carrier trucking companies and the New York Cen- 
tral Railroad Company, and their employees, to continue 
transportation service to McJunkin Corporation (J.A. 
111). 


The injunction decree against the trucking companies 
’ and'their employees was reversed by the Supreme Court 
of Appeals of West Virginia on April 7, 1959, the basis of 


the ruling being that the subject matter of the order was 
controlled exclusively by the Labor Management Rela- 
tions Act There was no appeal from the order against 
the New York Central Railroad Company and its em- 
ployees. 


- (9) On petition of McJunkin Corporation, the Inter- 
state Commerce Commission on October 5, 1959, in its 
Case No. MC-C-2172, entered an order requiring continu- 
ation of pick-up and delivery service to McJunkin Cor- 
poration by Smith’s Transfer Corporation and ten other 
certificated common carrier trucking companies in the 
Charleston area. © 


From the foregoing, it readily will be seen that the 
“background” of the “labor dispu' ” involves much more 
than the four specific incidents and the four specific 

7 Melunkin Corporation v. Bell Lines, Inc. et al, 108 SE. 2d, 12... 
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| trucking companies dealt with by the Board in its, “Deci- 
sion,and Order” of August 9, 1960. ° 


Particularly, it will be deduced rita oe he been 

- said-that the “labor dispute” here involved has.comprised 

much. more than the so-called “discriminatory: .dis- 

charges” of six employees, as stated in the. brief filed on 
behalf of the Union in this case. 


The brief for the Union contains the vountaxy, state- 
i ment ‘that the picketing was “at all times. orderly and 
| peaceful.” At page 2 the brief also asserts that the Union 
has’ been HESS the ERED premises: since Febru- 
ary 19, 1957. 


These statements are quite priioari ene As stated, 
_ there has been no picketing of any kind since February 
| 18, 1958.. Moreover, the proceedings in the prior case 
' (No. 9-CC-93) and the settlement agreement executed 
by the Union therein, belie the benign and lawful char- 
| acter of the picketing implied by this assertion. 


When this older history is read in connection with the 
| umrevoked “hot cargo” letters, the pressures on carrier 
employees which gave rise to the injunction suits against 
| the trucking companies and the New York Central Rail- 
| road Company and to the proceedings against the truck- 
ing companies before the Interstate Commerce Commis- 
| sion, and the conversations and telephonic communica- 
| tions involved in the four specific incidents considered by 
the Board, the assertion on behalf of the Union that the 
“totality” doctrine “has no basis in facts is a contradic- 
tion oe the obvious. 


CONCLUSION 


In his sfivttngs and conclusions the Trial Examiner has 
drawn: distinctions between the “ultimate object”. and the 


“iamediate, principal purpose” of the-picketing in this 
case. His view is that the cerencate coe’ tak to induce 
reinstatement of thé laid-off employees, while the’“im- 
mediate, priticipel purpose” of the picketing’ was'to in- 
duce and encourage employees of other employers not to 
make pick-vips ot deliveries at the MeSuhkin plant (J.A. 
WON foo Ste en cee aL, ose 
Thié distinction is irrelevant. Whatever the “ultimate” 
or underlying motivation’ of the Union muy have been, 
there can be ro question that “an object” of the picketing 
and of alk the related conduct was to force otter employ- 
ers (motor carriers, railways and customers of McJunkin 
Corporation) to' cease handling and transporting Mc- 
Junkin. goods and to.cease doing business with McJunkin 
Corporation. aa 
In determining the validity of the Union conduct the 
majority of the Board has looked not orily to four specific 
incidents, but to’ the entire course of conduct of the Un- 
ion, including, inter alia, the picketing. ‘So.viewed, there 
would.appear to be no‘reasonable question #8:to the ¢or+ 
rectness pf its order-: . “rb ee) cnet 
oi oo Respectfully submitted, 
Harry S. LirTmMan aS 
317 Wyatt Building --~ < 
777-14th Street, N-W.5 
Washington 5,D.€. ° « **°: ws 
ArtHur G- STONB i freer 2d Bove C 
P.O. Box 1386 23: Sos cruwW fs 
Charleston 25,- West Virgitia °""-* 
Attorneys for Mcdunkin Corporation. 
—TSounsel for Mévunitin Cétpotation believe that the ‘evidence is over- 


‘helming that the basic objettive of the Uaidn was always to induce 
recognition of Edcal. Union No..125-s8 the bargaining ‘agent ‘of ‘the 
employees of McJunkin Corporation. 
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the invocation by the Union of a then perfectly valid clause 
which was enforceable by any means short of actual in- 
ducement of secondary employees to engage in work stop- 
pages. (See the Sand Door case, Local 1976, United Broth- 
erhood of Carpenters v. N.L.R.B., 357 U. S. 93 (1958)).. In 
considering the effect of the sending of the hot cargo letters, 
it must be remembered, as noted above, that the record 
discloses not one single instance in which the Union at- 
tempted to enforce the hot cargo clause by requesting its 
members to comply with it, or where it was used by the 
Union as a means of inducing a secondary work stoppage. 
Absent such a showing, the mere sending of the hot cargo 
letters simply cannot afford a basis for a conclusion that 
there were wholesale illegal secondary inducements. We 
repeat, the only illegal secondary inducement is the 
Miami inducement, and that was accomplished without 
reference to the hot cargo clause. Furthermore, even 
though the hot cargo clause, as such, may not have been 
mentioned in the consent cease and desist order and court 
decree (Board Brief, p. 6, fn. 5), the sending of the letters 
was a basis for the charges and Order, and the Order did 
result in a decree enforceable by contempt proceedings 
forbidding the Union from engaging in any illegal second- 
ary inducements, clearly including any occasioned by the 
hot cargo clause or letters. For this reason, it can hardly 
be assumed that the Union, faced with possible contempt 
citations, would thereafter indulge in wholesale illegal sec- 
ondary inducements, and, indeed, the record shows that it . 
has not. Furthermore, the existence of this decree cer- 
tainly affords the best possible preventative or remedy 
against any illegal invoation of the hot cargo clause, so 
that the fact that the Union did not in addition send out 
letters revoking its original hot cargo letters cannot be 
utilized by the Board as a reason for using the sending 
of these letters as evidence of a program of wholesale 
secondary inducements, particularly where, as here, the 
allegedly unlawful inducements took place many months* 
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after the sending of the letters and in entirely different 
contexts. Surely the fact that some eleven months fol- 
lowing the sending of the hot cargo letters in February 
there did occur a single illegal secondary inducement does 
not permit the Board to infer that the Smith, Bell and 
Epperley inducements, admittedly valid on their face or in 
isolation, were actuated by an improper motive. ‘¢When 
the Board could as reasonably infer a proper motive as an 
unlawful one, substantial evidence has not proved the re- 
spondent to be guilty of an unfair labor practice.”’ N.L.R.B. 
v. Houston Chronicle Publishing Co., 211 F. 2d 848, 854 
(C.A. 5, 1954). And see Sales Drivers, Local 859 v. N.L.R.B., 
229 F. 2d 514. 

Tn a last effort to taint the Smith, Bell and Epperley in- 
ducements, the Board notes that in two of them the Union 
official who was called to ask if the picket line was still in 
effect did not know that the truck driver making the call 
was seeking to deliver or pick up freight at McJunkin as 
distinguished from handling McJunkin freight at an out- 
side terminal. This proves absolutely nothing. It would 
have been one thing if the Union representative had told 
the truck drivers calling for information that they were 
not to handle McJunkin freight anywhere, but that is not 
this case. All that we have here are inguries as to the 
existence of a picket line at McJunkin (which, in itself, 
would seem to indicate the drivers making the inquiries 
intended to approach the McJunkin premises for a pickup 
or delivery), followed by a truthful statement that the 
strike and picket line were still on. It is significant that the 
truck driver making the inquiries in each instance asked 
whether the picket line was still being maintained rather 
than whether he should handle McJunkin freight. If any 
inference can be made from this, it is the opposite from 
that made by the Board. 

Finally, the Board Brief (page 27, fn. 12), as evidence of 
a general intention to reach secondary employees, points 
to the fact that the Union during the latter stages of the 
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strike picketed only at the McJunkin delivery gate. Aside 
from the fact that such picketing was admittedly entirely 
legal, regardless of whether or not a natural or inevitable 
consequence thereof was to reach secondary employees, it 
is submitted that the delivery entrance was a natural and 
logical place for the Union to picket since the strike in- 
volved McJunkin’s truck drivers who used this gate and 
not its other employees and customers who used other en- 
trances. 

It would appear that the case presented to this Court by 
the Board herein is an extremely thin one, both in rationale 
and evidentiary support. If the Board is right, not only 
will its burden of proof have disappeared, but it will have 
found an easy device for outlawing traditional picket line 
activity merely by a vague coupling of such activity with 
isolated instances of illegal activity. To say as does the 
Board that it is impossible in this case to separate the good 
inducements from the bad inducements is ridiculous. The 
Miami type of inducement can be proscribed by an order 
directed against it and similar inducements and still leave 
the Union free to engage in other lawful and, indeed, pro- 
tected picket line inducements. The Order as it now stands 
would not permit the Union herein to request or advise its 
members or other deliverymen to refrain from crossing 
the picket line. As seen in our principal Brief, the U. S. 
Supreme Court in Youngdahil v. Raimfatr, 355 U. 8. 131, 
the Second Circuit in McLeod v. Chefs’ Union, ——F. 2d 
——., 46 LRRM 2577, and this Court in Perfection Mat- 
tress, 46 LRRM 2554, have all held that, where constitu- 
tionally or statutorily protected rights are involved, the 
good must. be separated from the bad unless the two are 
hopelessly intertwined—a situation clearly not existing 
here. As further pointed out in our principal Brief, under 
the Board’s instant rationale, it not only could but should 
have outlawed the primary picketing as well, Section 13 
and First Amendment safeguards nothwithstanding. 

We conclude with a quote from the Seventh Circuit’s af- 
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firmance of Milwaukee Plywood wherein that court re- 
ferred to the Board’s decision herein as follows: 


At the oral argument, counsel for petitioner invited 
attention to and relied upon a decision of the Board 
which was handed down August 9, 1960. McJunkin 
Corporation, 128 N.L.R.B. No. 57, 46 LRRM 1340. This 
is a three to two decision by the Board. Some kind 
of a theory of ‘‘totality of effort’’ is there su; ted 
whereby three incidents, by themselves lawful, become 
unlawful by an incident at another location. It is sug- 
gested that an overall plan was shown to accomplish 
a proscribed objective. If it should eventually be held 
that the McJunkin decision is contrary to the Board’s 
holding in the instant case, it is interested to note the 
chairman of the Board was on both sides of the ques- 
tion. (Milwaukee Plywood Co. v. N. .L.R.B., —— F. 2d 
SOE 7), 47 LRRM 2291 (decided December 20, 
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2The succeeding reference by the Seventh Circuit in Milwaukee 
Plywood to the attempt by the majority of the Board in the in- 
stant case to distinguish Interborough News on the ground that 
in McJunkin the Union was engaged in extensive hot cargo activi- 
ties can be disregarded because, as has been demonstrated in this 
Reply Brief, there is no basis in the record for such distinction. 


